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APPELLEE’S STATEMENT OF QUESTIONS PRESENTED 

In the opinion of the appellee, the questions are: 

1. A question presented is whether the evidence in this case sup¬ 
ports the conclusion that the Skyview Cab, Inc. was an ’’owner” of the 
taxicab involved in this accident under the Financial Responsibility Act 
of the District of Columbia and, therefore, liable under that Statute. 

2. A question presented is whether the evidence in this case justi¬ 
fied the Trial Court’s decision to submit to the jury the issues involving 
plaintiff’s contributory negligence, injuries, and damages. 

3. A question is whether the jury’s verdict is, in fact, based upon 
"admitted perjury” and ’’false swearing, ” so glaring and conclusive, that 
it could not validly support a verdict for the appellee. 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 12,872 


IDA MONTAGUE and 
SKYVIEW CAS, INC., 

Appellants, 

vs. 

JOSEPH GOOLSBY, 

Appellee. 


Appeal From The United States District Court 
For The District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

Unlike the Court, attorneys are committed to one side and find it 
difficult to be impartial and disinterested. Such a situation is clearly 
manifested in appellant’s brief in that the ’’Statement of the Case” is sub¬ 
jectively interpreted and slanted. To avoid the same pitfall and to assist 
the Court of Appeals, the appellee will quote verbatim from certain crucial 
portions of the testimony. In this way it is hoped that the factual function 
of the brief will be better achieved than the conflicting inferences drawn 
from the interpretation of those facts. 

Pleadings and Issues 

Plaintiff’s complaint alleged that he was crossing H Street, N. W., 
at the intersection of New Jersey Avenue, walking within the crosswalk 


2 


area and on a green light, from the north curb to the south curb, when 
he suddenly was struck by a taxicab, negligently operated by defendant, 

Ida Montague; that the taxicab bore the name of Skyview Cab No. 54 
painted on the vehicle, and that the vehicle was registered in the name of 
Skyview Cab Co. Defendant’s Answer denied negligence on the part of the 
defendant, Ida Montague, and asserted that plaintiff’s injury, if any, was 
caused by plaintiff’s sole or contributory negligence. Defendant, Skyview 
Cab Co., further answering denied that it owned, operated, maintained 
or controlled the taxicab involved. Injury and extent of damage, also were 
an issue. 

Circumstances Relating to Presence of Plaintiff, Joseph Goolsby, at 
Scene of Accident 

Mr. Goolsby, a resident of Shelby, North Carolina, was visiting 
his mother-in-law, a resident of the District of Columbia, together with 
his wife, during the New Year Holiday January 1, 1953 (JA 14). On 
January 7, 1953, his mother-in-law, Mrs. Monnie Leach, had telephoned 
a friend of the family, Mr, Joe Stanfield, to bring his car so that he 
might take Mr. and Mrs* Goolsby’s luggage to Union Station and check it 
there until the time of train departure for Shelby, N. C. which was 
scheduled to leave about midnight on January 7th. Mr. Goolsby and Mr. 
Stanfield returned to Mrs. Leach’s home at 735 New Jersey Avenue about 
10:00 P. M. after having checked the luggage at Union Station. (JA 15, 29). 
Mr. Goolsby testified that Mr. Stanfield parked the car on the right hand 
side of New Jersey Avenue about 30 feet from H Street, N. W. They began 
crossing H Street within the crosswalk, while the green light was in their 
favor; as they approached the center of H Street a truck stopped to yield 
them the right of way, they walked past the front of the truck when the 
taxicab, passing the truck on its right, struck Mr. Goolsby, hurling him 
about 10 to 15 feet through the air, and he landed on his head, falling 
unconscious. It was dark and it was raining at the time of the accident. 

(JA 16, 17, 18). 
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Evidence Relating to Negligence of Defendant, Ida Montague 

Mr. Goolsby testified that when he began crossing H Street, within 
the crosswalk, together with Mr. Stanfield, who was on his right, the 
green light was in their favor. (JA 16, 17). tr We gets out of the car, 
come down the sidewalk, and started to cross H Street, and we gets a little 
over half way of H Street. I walked past—a big truck was sitting a little 
over half way of the street. ’’ (JA 16). ’’And just as I walked past the 
truck, I saw a car. I am not sure what happened. I don’t know exactly 
which side it was on. All I knew I tried to run and I was hit. ” The Court 
asked the witness ’’What was that answer, ” ’’try to run”? The witness 
answered, ”Yes, I tried to get out of the way of the car. ” The Court: 

’’Out of what car”. The witness, ”It was a taxi I found out later, but I 
didn’t know at present what kind of a car it was, what color. I knew it 
was--something lights right over me. I tried to get out of the way. ’’ 

(JA 17). In answer to question by his counsel whether he was walking 
with Mr. Stanfield, Mr. Goolsby replied ”Yes, I were. ” He further 
stated that Mr. Stanfield was walking on his right side ’’probably was a 
little bit in front of me, maybe walking just a little in front”. Mr. Gools¬ 
by stated that the truck, which had come to a standstill to allow him to 
pass was near the middle white line of H Street (JA 17); that the truck 
was ’’standing still when I walked by”. Mr. Goolsby testified that the 
taxicab had come around to his right ’’when I saw the lights I tried to jump 
out of the way, and I couldn’t, and I was hit. And that’s all I remember 
until they picked me up;” that when he was struck by the taxicab he was 
about 8 or 10 feet from the opposite side of H Street in the direction he 
was walking; that when he was struck, ”1 went up, I don T t know, it seemed 
like 10 or 15 feet in the air. I don’t know, but it seemed like it to me. 

And I fell. Then I didn’t know anything for awhile. ” He further stated 
that he fell on his left side and on his head and fell unconscious for awhile. 
(JA 18). On cross-examination Mr. Goolsby was asked: ”Q. Where 
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was the car then, that hit you? A.: It came around from behind the 
truck somewhere. Q.: That is what I am talking about. Tell the jury 
where he came out from behind the truck. A.: From the right side. 

Q.: Did you see that? A.: I saw the lights come around the truck and 
right on me when I saw them. Q.: How many steps across from in 
front of truck had you taken? A.: Now, I am not sure. I guess about 
5 or 6 feet. Q.: And at that instant you were hit by the car from which 
the truck had blocked your vision? A.: When I saw those lights come 
right on me, came from behind the truck somewhere, and I went to start 
to try to run, and I was hit before I got started . Q.: What part of the 
automobile, if you know, came in contact with you? A.: Well, I think 
it was the fender. Q.: Which one? A.: It must have been the right fender, 
I reckon (JA 42)". After repeated attempts by the plaintiff and his 
counsel to have a diagram placed on the blackboard in order that the 
plaintiff might orient himself and recognize the direction of the various 
streets, the attorney for the appellant finally consented and Mr. Goolsby 
walked to the blackboard and on the diagram indicated the direction of the 
streets, the location of the "great big trailer truck” and taxicab and the 
portion of the crosswalk within which he was struck by the taxicab. 

(JA 43, 44 and 45). 

The plaintiff next called upon Ida Montague, one of the defendants, 
as his adverse and hostile witness. Mrs. Montague testified that she 
was 24 years old and had been driving about one year prior to the accident; 
that she had been to the Super Music Store at 7th and K or 7th and M Street 
N. W. just prior to the accident; that she had no passengers for about 5 
hours prior to the collision; that her little four year old boy was seated 
beside her in front of the taxicab (JA 56, 57); that it was "raining very 
hard that night"; that the part of the car which struck Mr. Goolsby was 
"the right front fender". (JA 59). 

Mrs. Montague went to the blackboard and confirmed the testimony 
of Mr. Goolsby with respect to the directions in which her taxicab and the 


truck were going; namely, that they were going east on H Street, N. W.; 
that the truck was on her left; that both the truck and she had crossed 
the intersection at New Jersey Avenue along H Street; that there were no 
cars behind hers nor behind the truck; nor were there any cars in front 
of them; that the truck and her taxicab were the only cars at the inter¬ 
section just before the accident (JA 58). Her further testimony was as 
follows: M Q.: Do you recognize that diagram to be a sketch of approxi¬ 
mately the way the streets are at that location? A.: Yes I do (at the 
board). I was traveling east on H, going this way (indicating) across 
New Jersey, and there was a truck here waiting for the light. By the 
time I got here the light changed green and the truck pulled off. When I 
got to the light, I didn’t have to stop because the light was green. After 
the truck got into the crosswalk, suddenly he stopped. ” (JA 57). And 
further (JA 59) ”A.: Well, as I approached the crosswalk, as I said, 
this truck came to a sudden stop in the crosswalk, and because he stopped, 
I passed him up, and as I passed him up, then I realized why he had 
stopped. There were 2 pedestrians running across the street; they 
weren’t in the crosswalk. They were about here (indicating). They were 
on a red light. (The light was green before I got to the intersection. ” 

She stated that she was traveling about 15 miles per hour (JA 59). She 
further testified she saw him and the impact happened at the same time; 
that after striking Mr. Goolsby, she came to a complete stop and that 
her cab traveled ’’not over a car length” which she estimated to be about 
16 feet; that she ’’swerved her car to try to miss him, and so she stopped 
right in front of the truck almost. ” (JA 59). 

It is significant that on being interrogated by the appellee’s counsel 
she replied as follows: 

”Q.: Miss Montague, you have sat throughout the 

testimony of Mr. Goolsby, have you not? 

A.: That’s true. 

Q.: I noticed that you just made a circle around the 
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X that he put there. In other words, both of you 
are in agreement as to where he was after the 
accident? 

A.: That’s right. ” (JA 60). 

On being asked how many feet the truck had stopped from the east 
line of the crosswalk on H Street, she replied ’’about 3 feet”. She 
further admitted that the diagram at the trial was similar to the one she 
had drawn at the time of the hearing at the corporation counsel This 
was the same diagram used by Mr. Goolsby when he was permitted to go 
to the board and describe the accident. 

Mr. Joe Stanfield testified that when he and Mr. Goolsby reached 
the intersection to cross H Street ”we kept right on straight across be¬ 
cause we had the green light, and just as we got not quite into the middle 
of the intersection, the light turned red. There was a truck on the west 
side of New Jersey Avenue going east. ” (JA 70). He confirmed the testi¬ 
mony of Mr. Goolsby and Mrs. Montague that the truck was traveling 
east on H Street right next to the center line. He further testified ’’when 
the light turned red, I looked to my right. The truck pulled off slow, 
making slow motion, and we just kept walking. By the time we got about 
here (indicating) this cab came bearing down on us. ” The cab was on the 
right of the truck and passing it. (JA 71). Mr. Stanfield further testified 
(JA 71) ”when I saw the cab, I still thought it was coming so fast, I says, 
’Look out, Joe’ and I made a long jump myself. I imagine I must have saw 
the cab before he did. I said, ’Look out, Joe’ and I made a long step and 
a jump. That’s how I got out of the way. And I heard a noise, bump, like 
that, and I looked around, and Joe was, Mr. Goolsby, he was coming 
down, and he fell on this side of his head and arm here. That is the way 
he fell. The cab stopped at the corner of First and H, and she came back. 
Q.: And when he was struck, will you please tell us where he landed. 

A.: He landed just in back of this car here. Q : About how many feet 
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from the east line of the crosswalk would you say that the taxicab struck 
Mr. Goolsby. The front of her cab? A.: Inside of this line here (indi¬ 
cating). I was about here, and he was on my left because he was knocked 
about say 8 feet or 10 feet or something like that and he came down behind 
this car parked here. ’’ This is the same description of the location where 
Mr. Goolsby landed as had previously been indicated by Mr. Goolsby and 
confirmed by Mrs. Montague, the defendant. T, Q.: Now, approximately 
how many feet from the intersection of H Street and New Jersey Avenue 
did you observe the taxicab to come to a complete stop after the accident? 
A.: Well, I imagine that should have been around 60, 65 feet. Q.: Now, 
would you please tell us what happened after he was struck, with reference 
to what Mrs. Montague said, what you said, and what happened? A.: 

Well, she came back to the scene. She said, "Oh, did I hit something? 
What happened?” I said, "Yes, you hit—" I said "There is the gentle¬ 
man right there. " She said, "Oh, My God, I didn’t see you, sir". "I 
couldn’t see you, sir, because it was raining and my windshield was 
sweating on the inside and I didn’t see him". Just like that—she said it 
just like that. She said "What am I going to do?" And he was still lying 
there. I didn’t know—I couldn’t notice whether he was dead or what, and 
he was still laying there so myself and her and somebody else ran up and 
got him up and he finally came to himself, but he was all dizzy and groggy. 
He looked like a person who had been drinking or doped, or something 
like that. Q.: Had he been drinking that day? A.: No. Q„: All right. 

A.: I definitely know that because he didn’t drink. ” (JA 72, 73). Mr. 
Stanfield further testified that when Mrs. Montague asked him what had 
happened he had "explained to her just what had happened and I told her 
ju$t about how fa£t she was going. I told her that if her speed had been 
a little slower, I think it would have been avoided because she was bear¬ 
ing down on us so fast. I will tell you the truth, if she had been coming 
at a normal rate of speed, it wouldn’t have happened. It seemed as 
though she was trying to pass the truck. " Mr. Stanfield stated that he had 
been driving ever since 1924. (JA 75). 
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On cross-examination, Mr. Stanfield was asked: ”Q.: What was to 
prevent you and Mr. Goolsby when you were not yet to the middle line of 
the street, when you saw the red light, what was to prevent you and Mr. 
Goolsby from staying right there and not running the risk of any truck 
hitting you? A.: We were practically ir. the center of the street. Q. : 
Why didn’t you stand there, is my question? A.: The truck was coming 
on very slowly, giving us a chance to get through and we were on our 
way through. Q.: Was there any reason why you couldn’t have stopped 
there and let the cab go along the curb? A.: If I had stopped, I don’t 
know what would have happened to me. Q : But you could have stopped? 
A.: Well, may be he stopped, and that’s what happened to him. (refer¬ 
ring to Goolsby) Q .: Did he stop? A.: I don’t know whether he did or 
not. I hollered to him, ’Look out, Joe’, and I made a jump. Q.: As a 
plain fact, he was running with you, wasn’t he, at that time? A.: I 
don’t think so. ” 

Officer Paul J. Hewgill was called by the plaintiff who testified 
that he appeared at the scene after the accident and prepared his acci¬ 
dent report on the basis of information he had secured from Mrs. Mon¬ 
tague. Officer Hewgill testified as follows: ’’She was traveling east on 
H Street and New Jersey Avenue. On her left there was a truck which 
preceded her into the intersection. The truck suddenly stopped. She 
was passing it on the right, and then she saw that the reason the truck 
had stopped was for a pedestrian who was crossing out across H Street. 
Mrs. Montague had estimated that she was going 20 to 25 miles an hour” 
(JA 92). Officer Hewgill stated that he was the one who had drawn the 
diagram on the accident report and admitted that the drawing was very 
much like the one that appeared on the blackboard at the trial (JA 93). 
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Evidence Relating to Contributory Negligence of Plaintiff 

Mrs. Montague testified as follows: "A.: Well, as I ap¬ 
proached the crosswalk, as I said, this truck came to a sudden 
stop in the crosswalk, and because he stopped, I passed him up, 
and as I passed him up, then I realized why he had stopped. There 
were 2 pedestrians running across the street. They weren't in the 
crosswalk. They were about here (indicating), they were on a red 
light, ’ cause the light was green before I got to the intersection, 
in my favor” (JA 59). She further testified that when -she first saw 
the 2 men running in front of her, they were approximately 8 feet 
beyond the crosswalk. (JA 63) Mrs. Montague testified that at the 
time of the accident, Mr. Stanfield had told her that he had parked his 
car on the north side of H Street, indicating with chalk on the black- 
board that it was parked in front of a large apartment house on the 
northeast corner of H Street and New Jersey Avenue, N. W. (JA 63). 
This testimony was in contradiction to that given by Mr. Goolsby 
that the car had been parked on the east side of New Jersey Avenue, 
approximately 30 feet from the north curb of H Street (JA 16) and 
Mr. Stanfield who had testified that he had parked approximately 
60 feet from the intersection of H Street on New Jersey Avenue, on 
the east side (JA 69). 

Evidence Relating to Ownership of Taxicab 

The defendant, Skyview Cab Co., denied ownership of the taxi¬ 
cab in its Answer. In its pre-trial statement, the defendant, Sky- 
view Cab Co., did not admit ownership of the taxicab (JA 4). Owner¬ 
ship of the taxicab by Skyview was still not admitted when appellant's 
counsel made a stipulation (JA 56), ”Mr. Sedgwick: There is no dis¬ 
pute that she was operating the car. There is no dispute that the cab 
had the color scheme, the name, and the cab number 54 written on 
it, and that those colors are the property of the Skyview Cab Co. 
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That's as far as my stipulation goes. " Admission of ownership was not 
made until the following colloquy between the court and James Montague, 
the husband of the defendant, Ida Montague (JA 107). "The Court: — 

Do you know whether the title was actually in your name at that time or 
not? (A.: No response). The Court: Maybe I can assist you by saying 
that the officer who was testifying here, who investigated the accident, 
has testified that the registration card at the time of the accident showed 
that the car was owned by the Skyview Cab Co. Mr. Sedgwick: I will 
stipulate, your Honor, if it will save time, that the title had not yet 
been transferred to him because he had not made his payments entirely. ” 

Evidence Relating to Control of Taxicab 

Mr. James Montague, the husband of the defendant, Ida Montague, 
testified that the automobile in question under the color scheme of Sky- 
view Cab Co. had been purchased on time from the Skyview Cab Co. on 
March 1951 by placing $100. 00 down and contracting to pay weekly in¬ 
stallments of $35. 00 per week until paid. On January 7, 1953, the title 
to the car was still in the name of the Skyview Cab Co., the full purchase 
price had not as yet been paid. (JA 106). Mr. Montague admitted that 
he was employed as a taxi driver only on part time at the time of the 
accident. Mr. Montague had not operated the vehicle 24 hours before or 
after the accident. He admitted that he did not have any papers at the 
trial or any kind of instruments or contract or bill of sale showing that 
the title was in his name and not in the name of Skyview Cab Co. as of 
January 7, 1953. He also admitted that he had no manifest for that day. 
(JA 107). In answer to the Court T s question as to what the understanding 
was about the Skyview name being on the cab, Mr. Montague answered 
"They owned it until I paid for it” and that he was required to keep this 
name Skyview Cab Co. on the cab and stated "It is their cab until I paid 
for it" (JA 108). 
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T Mr. Willard C. Jefferis testified that he was the Vice President 

of the Skyview Co., which was in the taxicab business; that he was as¬ 
sociated with the company for 8 years; that he was acquainted with the 
bookkeeping records; that defendants exhibit for Identification No. 3A, 

B, C was a purchase record of an automobile from the Skyview Cab Co. 
reflecting a purchase of a taxicab by James and Ida Montague (JA 108, 

109). 

y 

He further testified that if the Montagues did not keep up their weekly 
installments as a part of their purchase agreenmt, then the company could 
- repossess the car; that the Montagues had complete possession and con- 

* trol of the car and could drive it whenever and wherever they desired; 
that the Montagues themselves paid the gas and oil on it (JA 109). 

In answer to the Courts questions, Mr. Jefferis admitted that the 
a Skyview Cab Co. was in the business both of operating cabs and selling 

them; that it operated a fleet of cabs; and that all the cabs bear the same 
insignia on them as the cab in question; that the same advertising, and 
exactly the same type of display were on the taxicab; that if the Montagues 

f 

had repainted the taxicab completely, that they would have to leave the or¬ 
ganization of the Skyview Cab Co.; that the Montagues were a member of 
their organization; that they were required to continue to bear the color 
t scheme as one of the conditions in the purchase of the car, otherwise 

* they could not remain in their organization. 

On further interrogation by the Court, this witness admitted that 
, there was a requirement that as long as the company had not okayed the 

» removal of the color scheme of the Skyview Cab Co., that as a member 

of the organization they would have to continue to use that color scheme 
(JA 110, 111, 112). 

The Court continued to interrogate Mr. Jefferis who admitted further 
as follows: That arrangements for fire, theft and liability insurance on 
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the Montague car was made through the Skyview Cab Co. and the premi¬ 
ums were included in the weekly installments of $35. 00 (JA 112), and furth¬ 
er (JA 113): 

’’The Court: *** I wanted to ask you one question. When this man 
bought the car, was there some form of written agreement, giving the 
terms of his being a member of the organization, and so forth, entered 
into ? 

The Witness: That I couldn’t answer, your Honor, I don’t know. ” 

On cross-examination Mr. Jefferis was asked: ”Q. : *** If Mr. 
and Mrs. Montague had been involved in many automobile accidents, would 
you have continued to allow them to have your color scheme ? A.: That is 
controlled by our insurance company more than by us. Q.: Isn’t it a fact 
that if many of your cabs, or let us say specifically this cab, had been in¬ 
volved in many automobile accidents, that you would not want them to 
drive a taxicab bearing your color scheme, and your name ’Skyview Cab 
Co. ’ from the point of view of business relations with the public ? Mr. 
Sedgwick: I object to the last part of that question. The Court: Over¬ 
ruled. It is cross-examination. He may answer. The witness: When 
you say ’involved’, I don’t know whether you mean their fault or anyone 
else’s fault or the circumstances of the accident. Could you clarify that 
for me? By Mr. Vogel: Q.: Yes. Let us assume that it was their fault 
every time, would you continue have them keep your color scheme and 
your name, or would you have them change their color scheme and go 
elsewhere? A.: WeU, as long as they were paying for the damages on 
the car, it wouldn’t make any difference to us. We weren’t too involved 
with the insurance company. We would depend on them” (JA 114). Mrs. 

Ida Montague, the defendant, testified that on the date of the accident 
she had been to the Super Music Store at 7th and K or 7th and M Streets, 

N. W.; but that she hadn't purchased any records because they didn’t have 
what she wanted (JA 56); that she didn't have any passengers in the car 
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prior to this accident except her little four year old boy seated beside 
her, and that she had not had a paying passenger for a period of 5 hours 
prior to the accident; that she could drive her cab whenever and wherever 
she pleased (JA 57, 62); that she was on her way home just before the ac¬ 
cident, that her child had been asleep; that it was 10:00 P. M. and that it 
was raining hard (JA 64). She admitted further that she had a manifest 
on Jhe day she was working on which she is required to put the "from* 
and "to” of the pickups and destinations of passengers, and also infor¬ 
mation requiring the time of her starting and quitting and the time vari¬ 
ous passengers are picked up; that she had used the manifest about 5 
hours prior to the accident but she admitted on cross-examination that 
she did not have the manifest in court; and further admitted that the 
manifest would have shown whether or not she had picked up any passen¬ 
gers after 5 o’clock on the day of the accident (JA 66, 67). 

Evidence Relating to Alleged M Perjury Tt of Plaintiff 

Plaintiff is a man of approximately 37 years of age, 190 pounds, 
married with 6 children ranging in ages from 6 to 14 (JA 23). His edu¬ 
cation went as far as the third grade in North Carolina (JA 25). Mr. 
Goolsby testified that he was a resident of Shelby, North Carolina; that 
he was not familiar with the way the streets run in the District of Co¬ 
lumbia (JA 16); nor was he familiar with Washington (JA 15). Mrs. 
Monnie Leach, his mother-in-law testified that in the past 14 years, Mr. 
Goolsby had visited her in Washington only once or twice (JA 87). At the 
veFy outset of the trial, counsel for appellee requested the Trial Court 
to permit a diagram to be drawn on the board. The Court replied T 1 
don’t think we are going to take time now to draw the diagram. You can 
do it during the recess. I don’t think we should take the time out now 
to draw it. You should have done that outside of the court hours. ” Ap¬ 
pellant’s attorney insisted that Mr. Goolsby’s verbal testimony should 
be given instead of the aid of a diagram (JA 15). Appellant’s counsel 
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had also objected to a diagram being drawn for Mr. Goolsby at the time 
that his deposition was taken on March 23. 1955 (Dep. 31). Appellants 
counsel had cross-examined Mr, Goolsby so as to show the discrepan¬ 
cies between the testimony given on his previous deposition and his 
testimony at the trial. Finally, Mr. Go 11sby e^lained ’Well, it hit 
me on the right. If he had let us draw a diagram to show him left and 
right on the streets, that I do not know I could show him, but he didn T t 
let me draw a diagram. I don’t know anything about Washington" (JA 
43). At this point, appellant’s counsel finally consented to Goolsby’s us¬ 
ing a diagram on the board to show the jury how the accident occurred 
(JA 43). His testimony as to the directions of the moving truck and 
taxicab, the direction in which he and Mr. Stanfield were walking, the 
portion of his body that was struck as well as the portion of the taxicab 
which struck him, were subsequently confirmed by the witnesses Ida 
Montague, the driver, Joe Stanfield, and Officer Hewgill, as earlier 
described in this counter-statement of the case. Confusion, rather 
than "perjury" is reflected by the following questions and answers on 
cross-examination of Mr. Goolsby: (JA 44, 45) "Q.: Isn’t it because 
Mr. Vogel had drawn a yellow sheet and pointed out specifically to you, 
and you have talked to Mr. Stanfield while this case was pending trial or 
waiting to come -to trial, that you have now changed your whole testimony 
that you gave under oath 2 days ago ? A.: No. Well, I do understand 
it better with a chart drawn than just telling you. Q.: Well, you found 
out after you gave your answer under oath the day before yesterday that 
you were all wrong, didn’t you, what you had said? A. : Yes, sir. 

Q.: And so somebody now has given you a version which you have testi¬ 
fied here today, isn’t that true. A.: That shows exactly how it happened. 
Q.: I say, isn’t that true ? A. : I wouldn’t say that. Q.: You wouldn’t 
say that ? A.: No, sir. Q.: Then what you say today is not true ? A.: 
What I say today is true. *** Q. : And now today you are saying just 
the contrary. A.: Because I understand it better, yes, sir. Court: 
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What is there about understanding any better whether it is the left or the 
right side of the car which struck you ? What caused you to change your 
mind about that? The witness: Well, that night when I was hit there, 

I didn T t know one street from another. The Court: But this is testi¬ 
mony that you gave just 2 days ago, and you said it was the left front 
side then that struck you, and today you say it is the right front side. 
What caused you to change? The witness: I thought it were—because in 
my mind today—I wouldn’t tell anything to help me or hurt nobody. The 
Court: What caused you to change from saying it was the left side that 
struck you to the right front side ? The witness: Well, I saw the police 
record and after the car come across New Jersey Avenue, it had to be 
on my right. That — The Court: You saw the police record ? 

What is it about the police record that caused you to change your mind 
about that ? The witness: It showed the direction it went. The Court: 
No, I mean about which part of the car struck you. What is there in 
the police record that caused you to change your mind on that ? The 

TT 

witness: It showed the streets where the car came from *** (JA 45, 

46). 

Appellant’s counsel attempted to show further ’’perjury” by Mr. 
Goolsby based upon previous interrogatories that he had answered and 
signed under oath. The following cross-examination took place: (JA 
38) ”Q.: Did you ever state under oath anything differently than that 
prior to today ? A.: I might have did, not understanding. *** By Mr. 
Sedgwick — Q.: Do you remember in connection with your employment 
being asked this question: ’Q.: By whom were you employed at the 
time of the accident referred to in the complaint, in what capacity, and 
at what compensation?’ and you gave your answer to that interrogatory: 
’A.: Had worked as laborer at Howard Hickory Nursery, Hickory, 

N. C., at 85f an hour. ’ A.: That’s right. Q.: you swore to that 
answer. A.: Yes, sir. Q.: Now, the next question, question No. 5 
was: ’For how long a period were you disabled from continuing in your 


employments -a:-result of the accident referred to in the complaint?’ 

And you said: ’ About 5 months., v A.: That’s right, *** Q.: What 
have you to say today here about the reversal of your testimony in all 
of these things ? A.: Well, when they asked me what the last job I 
had, that was the last job I had, and I thought that is what they meant. 
That is the last employment I did have, and so that is what I gave. 

Q.: Well, the last job you had was not with them. The last job you had 
was being self-employed before this accident, wasn’t it? A. : But I 
didn’t know anything about self-employed. Q.: Well, you had your own 
truck, hauling junk, didn't you? A.: That’s right. Q.: You didn’t work 
for anybody else. A.: No, but I wasn’t given a Social Security, so I 
didn’t know about self-employed, I made my living the best way I knew 
how. The witness: I wasn’t turning in no Social Security, and wasn’t 
filing no tax; I was making a living the best way I knew how. I didn’t 
know about self-employment until I came here and they told me about 
it. By Mr. Sedgwick: Q.: The plain truth, Mr. Goolsby, is that you 
didn't think that anyone would ever check on the answers that you gave 
down there and mail back to your attorney, isn’t that a fact? A.: I 
didn’t mind—Mr. Vogel: You didn’t mind? The witness: No, sir. By 
Mr. Sedgwick: Q.: Whether you minded or not, you thought that it 
would never be found out? A.: I didn’t have no thought like that. Q.: 
You didn’t? A.: No. Q.: Why didn’t you answer the question truth¬ 
fully? A.: I answered them the best I knew how” (JA 38, 3% 40). 

Evidence Relating to Seriousness of Plaintiff’s Injuries 

Mr. Goolsby testified that when the taxicab struck him he was 
hurled about 10 or 15 feet in the air and fell on his left side and on his , 
head and fell unconscious for awhile (JA 18). Mr. Stanfield testified 
that he saw Mr. Goolsby fall on the side of his head and arm (JA 71). 
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Elizabeth Preston Davis testified that she was subpoenaed by the 
plaintiff to produce the hospital records relating to the treatment re¬ 
ceived by Joseph Goolsby at Freedmen T s Hospital resulting from this 
accident. Appellants attorney stipulated to the admission of the hospi¬ 
tal records (JA 84). The hospital record revealed that Mr. Goolsby 
was admitted on January 8, 1953 and discharged January 15, 1953; that 
he was a resident of Shelby, N. C. The chief complaint is described 
as follows: ’’This patient was admitted to the neuro-surgical service 
with a diagnosis of 'possible head injury’, after having been struck by 
a car. He sustained a laceration of the scalp, but no definite unconscious¬ 
ness. The laceration was repaired and the patient discharged from the 
emergency operating room on the same date of accident 1/7/53. About 
four (4) hours later, the patient returned complaining of headache, dizzi¬ 
ness, and vomiting—foUowing which he was admitted to the ward (1/8/53).” 
The diagnosis was as follows: ’’craino-cerebral trauma with cerebral 
contusion. ” The remarks on the report were as follows: ”No abnormal 
findings on general physical and neurological examinations. Lumbar 
puncture, however, revealed bloody spinal fluid. X-rays of the skull 
were--negative for evidence of fracture. Laboratory work was within 
normal limits. Evidence of continued bleeding into lumbar sub-arach¬ 
noid space disappeared. This patient was discharged, improved to his 
private physician, Dr. C. Green. ” 

Mrs. Monnie Leach, Mr. Goolsby’s mother-in-law, testified that 
her son-in-law was taken to her house on the evening of the accident after 
he had received emergency treatment from the hospital. She described 
his condition and also that he became so ill that they had to call the am¬ 
bulance that very evening; that the ambulance was not obtainable so Mr. 
Stanfield called police officers who took Goolsby back to Freedmen’s 
Hospital (JA 86). She testified that she never knew her son-in-law to 
be sick; that he was always weU and strong; and that she never knew 
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him to stay out of work a day; and that she never observed him drinking ' 

alcoholic beverages or ’’anything like that” (JA 87). * 

Officer Paul J. Hewgill, on cross-examination by the appellant's 
attorney testified as follows: ’’The injuries as were given to us on the 
report at Freedman's by a Dr. Paul Balkisson is a laceration of the * 

scalp and right forearm and head injury” (JA 94). 

Mr. Goolsby exhibitedio the jury and the court a horseshoe scar 
on his right forearm, with the right side of the horseshoe about 2-1/2” « 

and the left about 1 ”, which had been sutured at the hospital; that he « 

* •» 

had a gash on the top of his head which was also sutured, and that he 
sustained injury to his back and his side (JA 19). He further testified 

A- 

that on returning to his mother-in-law's from the hospital the first 

R 

time, ”— I just become sick all at once. I got pains. I got sick on 
my stomach and just seemed like everything going round and round, , 

excuse the expression, so I starting heaving. ” — (JA 19, 20). Mr. 

Goolsby further testified that he was returned to the hospital the second 
time and he was given three spinal taps with a needle approximately 
6” long. (JA 21). He further testified: ”Well, I felt pain in my head and 

< 

back. The most trouble it gave me when I was in the hospital. My head 

r- 

gave me more trouble than anything else.. ” On being asked to describe 

r 

the pain in his head, he stated as follows: ”—When I was a little boy, 

I used to turn around and get swimmy-headed, keep turning around till , 

you get swimmy-headed. But the only difference I could see in that I 
wasn't hurting when I was a little boy, but this I would be very pained, * 

my head would go swimming and aching” (JA 21). 

< 

Dr. Harvey H. Ammerman, a neurologist and neurosurgeon, testi¬ 
fied that he had examined Mr. Goolsby on February 5, 1955. The doctor 
stated that he had read a report of Freedman’s Hospital which confirmed 
the same complaints and statements that were made to him by Mr. Goolsby 1 
at the time of his examination in his office. Dr. Ammerman further 
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that ’’the most significant findings at the hospital were the fact that he 
had 3 lumbar punctures, the first 2 which were bloody, and the third one 
which showed clear spinal fluid. At the time I examined the patient, his 
complaints--that is on February 5, 1955 when I examined him, his com¬ 
plaints were those of headache, particularly aggravated if he were more 
active, more on the left side of his head, and accompanied by nausea or 
desire to throw up. He occasionally was disturbed by ringing in his ears. 
—” (JA 95). On being questioned whether on the basis of his informa¬ 
tion from Mr. Goolsby and on the basis of any of the hospital records, 
whether he could tell if there were any objective symptoms that there was 
a brain injury, he stated as follows: ”A.: Yes. The bloody spinal fluid 
that was obtained on the first 2 lumbar punctures were diagnostic of 
brain injury. Tearing of the brain or bleeding from the torn blood ves¬ 
sels into the fluid that surrounds the brain. We obtain that fluid by doing 
a spinal tap. ” Further on he testified ”Q.: Doctor, could you please tell 
us on the basis of your examination, hospital records, questioning of Mr. 
Goolsby, whether the automobile accident was a competent producing cause 
of the headaches that he presently complains of. ” ”A.: Yes, it could be 
a competent producing cause of the headaches. ” — and further ”Q.: Is 
there any way of being certain on the basis of your examination and hos¬ 
pital records as to whether he will ever be free of them. A.: Well, you 
can really never be certain. " (JA 96) 

Evidence Relating to Special Damages 

Mr. Goolsby testified that after he returned to Shelby, N. C., he 
was treated by his family physician, Dr. Singleton. He estimated that 
he had been seen by this doctor approximately 30 times and received a 
bill dated February 3, 1955 for $86. 00, which was submitted in evidence. 
Mr. Goolsby further testified that while he was suffering from headaches 
and Dr. Singleton was out of the city, he went to Dr. Fred Falls, on one 


occasion, for his headaches and paid him $4.. 00. Again on another occa¬ 
sion, he went to Dr. Craig Jones, a surgeon in Shelby, N. C., to deter¬ 
mine whether anything could be done for his headaches. He paid him 
$4. 00 (JA 27). 

Mr. Goolsby testified that at the time just prior to the accident he 
was self-employed, owned a half ton truck, and would pick up iron, rags, 
and buy old pieces of cars, and hauling junk (JA 22). Although there were 
occasions that he would earn about $100, 00 a week, he estimated that his 
average weekly income was about $70. 00 to $75. 00 per week (JA 23). and 
that as a result of this accident he was unable to pursue his business for 
about 5 months; that after deducting all operational expenses, he was left 
with a net of about $75. 00 a week (JA 24). 

Mr. Goolsby further testified that after he was able to resume his 
'work, the residuals of the injury would prevent him from lifting anything 
heavy, "—either my back would start to hurting me or I would get 
swimmy in the head, and therefore sometime I would be out working, 
if I do much lifting or bending over, you see, I would get sick and I 
would have to quit, and I wouldn't make as many hours as I had been 
making. M (JA 24, 25). He stated that as a result his income was di¬ 
minished to approximately $50. 00 per week. He testified that he never 
had filed an income tax return because having eight in the family, includ¬ 
ing himself and his wife, he was told he wouldn't have to (JA 25). 

The out-of-pocket expenses were as follows: 


Freedman's Hospital 

$ 99,00 

Dr. George W. Singleton 

86. 00 

Dr. Fred Falls 

4. 00 

Dr. Craig Jones 

4. 00 

Dr. Harvey H. Ammerman 

25 00 
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The out-of-pocket expenses (continued): 

Loss of earnings 

1/7/53 to 6/7/53—20 weeks 

x $75. 00 $1, 500. 00 

6/7/53 to 3/7/55—92 weeks 

x $25. 00 2,300.00 

Total — $4,018.00 

Trial Proceedings, Motions, Prayers, and Rulings, and Post-Trial 
Motions : 

At the end of the plaintiff’s case, the defendants moved for a mis¬ 
trial on the ground of plaintiff’s "alleged” perjury throughout the case and 
trial, which motion the court overruled (JA 105, 106). 

The appellee adopts as correctly stated the balance of the appellant’s 
statement regarding the trial proceedings, etc. 

SUMMARY OF ARGUMENT 

1 0 The Skyview Cab Co. is an "owner" within the purview of the 
Financial Responsibility Act of the District of Columbia. The testimony 
of its Vice President that the driver and purchaser of the taxicab under a 
conditional sales agreement was required to use the association name and 
color scheme, while a member of the association, furnished the important 
factor of "control" as an indicia of ownership. The failure of the appellant, 
both the taxicab company and the driver, Ida Montague, to submit into evi¬ 
dence the contract of the conditional sales agreement setting forth the pro¬ 
visions and terms of the ownership and control of the taxicab, established 
a reasonable inference that if such evidence had been submitted, it would 
have been adverse to the appellants, as the best evidence of such terms. 

A taxicab company would be able to use a conditional sales contract as a 
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T ’gimmick ,T to circumvent the salutary effect of the Financial Responsibility 
Act, namely, (1) to furnish a financially responsible defendant in case a 
person driving a car, with the owner’s consent, negligently causes damage 
to another, and (2) to promote more careful driving, 

2. The Trial Court was justified in submitting to the jury the issues 
involving plaintiff’s contributory negligence, injuries, damages, and the 
determination of ownership and control of the taxicab by the Skyview Cab 
Co. It has been held that if the evidence is contradictory or reasonably 
subject to contradictory interpretation, the question of liability is for the 
jury. A directed verdict requires very strong compelling evidence in be¬ 
half of defendant. It requires evidence which destroys all inferences and 
presumptions supporting plaintiff and which raises no doubts against the 
defendants. 

3, The appellants contend that the plaintiff was guilty of ’’admitted 
perjury” and ’’false swearing”. Had such perjury been glaring and conclu¬ 
sive, there is no doubt that the Trial Court would have taken the case away 
from the jury. However, as has been held in many cases, ”it is for the 
jury to judge the cogency and persuasiveness of the evidence and to weigh 
it for credibility, evasions, and contradictions”. 
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ARGUMENT 

I 

In this case there is room for discussion and thought, as well as 
for cited authorities, in view of the fact that the principle involving the 
public interest is an important factor. 

The Financial Responsibility Act has a two-fold purpose: 1) to fur¬ 
nish a financially responsible defendant in case a person driving a car, 
with the owner T s consent, negligently causes damage to another, and 2) 
to promote more careful driving. National Trucking and Storage Com ¬ 
pany v. Driscoll , D. C. Mun. App. 1949, 64 A. 2d 304. 

Here is a set of facts whereby a taxicab company can effectively 
circumvent the objective of the Financial Responsibility Act, whether 
intentionally or unintentionally, by using a ’’gimmick”. 

Where a taxicab company rents a cab to a driver, a bailor-bailee 
relationship arises whi ch makes the taxicab company liable in the event 
of an automobile accident resulting from the negligence of the bailee. 

It is common knowledge that the weekly rental of a cab ranges between 
$25. 00 to $35. 00 depending upon the year and condition of the taxicab. 

Now for the "gimmick'’, if we may be permitted to use the vernacular. 
The Skyview Cab Co. sold to both James Montague and Ida Montague (not 
to James Montague alone as the appellant sets forth in his statement of the 
case) (JA 108, 109), a taxicab under an alleged conditional sales agree¬ 
ment (the defendants did not have any such instrument submitted into evi¬ 
dence at the trial). The terms of this sale required a token down payment 
of only $100, and weekly installments of $35. 00 until paid. On January 7, 
1953, the title to the car was still in the name of the Skyview Cab Co., the 
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full purchase price not as yet having been paid (JA 106). Now the Skyview i 

Cab Co. contends that it is merely a ’’naked owner”, in that it is the title ^ 

cwner only to extent of its mortgage or security; that the purchasers could 
’’drive whenever and wherever they please”; that the Montagues paid for 
their own gas and oil (JA 109); that they incurred the expenses of mainte¬ 
nance; ergo, Skyview Cab Co. is not an owner within the meaning of the * 

Financial Responsibility Act and, therefore, are not liable to this plain¬ 
tiff. 

4 

How is the public interest involved ? In this way. It can safely be 
stated that taxicab fleets constitute a substantial portion of the moving 
vehicles on the city streets during the day and night. The majority of pri¬ 
vate automobiles are used to transport employees to and from work and * 

then parked for the greater portion of the day. Assume that a taxi pas¬ 
senger, or an another automobile driver or a pedestrian is severely in- 

i 

jured and recovers a substantial verdict, in excess of the policy limits 

(5 & 10 thousand). That plaintiff cannot recover the full amount of the 4 

judgment against the average individual taxi owner because of his limited 

financial means; the ’’victim” of the accident and his family must suffer 

the consequences of loss of earnings and extensive hospital and medical 4 

treatments. The conditional vendee, the taxi driver who is purchasing 

the cab on time, loses his means of livelihood because of failure to pay 

the judgment and his hacker’s license is revoked. On the other hand, 

the taxicab company, which is in the taxicab business and also sells 

taxicabs on installments, and the party who is best ’’financially respon- v 

sible” to pay the damages can, by such ’’technique” avoid liability. 

« 

Furthermore, a taxicab company which also sells cabs to individ- 

r 

uals, finds it to its advantage to ’’put as many cabs on the street as pos- 
sible”. Aside from the profit of the sale, under a conditional sales 
agreement it is assured of the weekly installment of $35. 00 and doesn’t - 

have to worry about its being a ’’rentable” taxicab sitting idle on the lot. * 
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If the purchaser does not meet his weekly payment, then the cab is re¬ 
possessed and another purchaser is found who can reap the benefit of 
part of the purchase price which was paid by the previous buyer (assum¬ 
ing that the taxicab company does not retain that benefit for itself). 

In order to dispose of as many cabs as possible, the taxi-cab com¬ 
pany which can avoid legal liability by reason of a conditional sale, can 
lose sight of the importance of selling to ’’careful or experienced drivers*’. 
In the case at bar, the defendant, Ida Montague, was only 24 years of age 
and had been operating a vehicle only one year. The fact that an individual 
is able to obtain a hacker’s license is no foolproof argument against a 
taxicab company’s closer investigation of a prospective purchaser who 
can be a potential hazard on the public streets. 

With the foregoing discussion iir mind, we shall now cite the author¬ 
ities which we believe support the verdict of the jury as well as the rul¬ 
ings of the Trial Court. 

The appellant cites Mason v. Automobile Finance Co ., 73 App. 

D. C. 284, 121 F2d 32, 35. In the opinion of the appellee, this citation 
sets forth the very principles which have been heretofore discussed. 
Furthermore, the Mason case supports the Trial Court’s ruling in the 
instant case, for refusing to grant a directed verdict in favor of the Sky- 
view Cab Co. Pearl E. Mason had filed an action against the Automobile 
Finance Co., Inc. to recover damages for personal injuries resulting 
from an automobile collision. From a judgment for defendant entered 
on a directed verdict, the plaintiff appealed. It was reversed and re¬ 
manded with instructions. It held as follows: 

’’The terms ’owner’ and ’ownership’ which are 
not defined in statute making a person driving 
an automobile with owner’s consent owner’s 
agent in case of accident, and making proof 
of ownership prima facie evidence that person 
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operated automobile with owner’s consent, 
must be defined by judicial determination , 
made in a manner giving effect to the ob - 
ject and purposes of the statute. TT 


And further: 

"—The object was to control the giving of 
consent to irresponsible drivers by the one 
having that power rather than to impose li¬ 
ability upon one having naked legal title with 
no immediate right of control . ” 

The appellee agrees that a ’’naked legal title” can exist where a 
finance company is a registered owner only by reason of holding a chat¬ 
tel mortgage as security. The facts of the Mason case showed that the 
defendant finance company performed certain acts which could be con¬ 
strued by a jury as having a ’’right of control” over the repossessed car, 
and that such ’’control” was an indicia of ownership. 

This test of ownership applies to the case at bar. In answer to the 
Court’s question as to what the understanding was about the Skyviewname 
being on the cab, Mr. Montague answered ’’They owned it until I paid for 
it”, and that he was required to keep this name Skyview Cab Co. on the 
cab and stated ”It is their cab until I paid for it” (JA 108). 

In answer to the Court’s question, Mr. Jefferis, the vice president, 
admitted that the Skyview Cab Co. was in the business both of operating 
cabs and selling them; that it operated a fleet of cabs; and that all the 
cabs bear the same insignia on them as the cab in question; that the same 
advertising and exactly the same type of display were on the taxicab;that 
the Montagues were a member of their organization; that they were re¬ 
quired to continue to bear the color scheme as one of the conditions in 
the purchase of the car, otherwise they could not remain in their organ¬ 
ization. On further interrogation by the Court, this witness admitted 
that there was a requirement that as long as the company had not okayed 
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the removal of the color scheme of the Skyview Cab Co., that as a mem¬ 
ber of the organization, they would have to continue to use that color 
scheme (JA 110, 111, 112). 

The Court continued to interrogate Mr. Jefferis who admitted 
further: that arrangement for fire, theft and liability insurance on the 
Montague car was made through the Skyview Cab Co. and the premiums 
were included in the weekly installments of $35. 00 (JA 112). 

And further (JA 113) ’’The Court *** I want to ask you one question. 
When this man bought the car, was there some form of written agree¬ 
ment, giving the terms of his being a member of the organization, etc. 
entered into ?” 

’’The witness: That I coulchrt answer, Your Honor, I don’t know. ” 

The preceding testimony of the Vice President of the defendant, 
Skyview Cab Co., and of the defendant purchaser, James Montague, con¬ 
tradicts the argument of the appellant that the Montagues had exclusive 
control of the taxicab which they were purchasing. Furthermore, the 
failure of the Skyview Cab Co. to submit into evidence the conditional sales 
agreement which would shed light on the actual terms relating to the 
ownership and control of the cab, casts a shadow of suspicion, as far 
as the jury is concerned, on the entire transaction. Certainly, the best 
evidence of the ownership was the conditional sales contract itself and 
not the interpretation of the terms of the contract by the testimony of the 
defendant. It is well settled that where a party has within his control 
material evidence, but fails to adduce such evidence, that such evidence, 
if presented, would have been detrimental to the interests of such party. 

On cross-examination, Mr. Jefferis was asked: ”Q.: *** If Mr. 
and Mrs. Montague had been involved in many automobile accidents, 
would you have continued to allow them to have your color scheme ?” 

"A. : That is controlled by our insurance company more than by us. ” 
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”Q.: Isn’t it a fact that if many of your cabs, or let us say specifically 
this cab, had been involved in many automobile accidents, that you would 
not want them to drive a taxicab bearing your color scheme, and your 
name ’Skyview Cab Co, ’ from the point of view of business relations 
with the public ?” Mr. Sedgwick: I object to the last part of that ques¬ 
tion. The Court: Overruled. It is cross-examination. He may answer. 
The witness: When you say ’involved’ I don’t know whether you mean 
their fault or anyone else’s fault or the circumstances of the accident. 
Could you clarify that for me? By Mr. Vogel: Q.: Yes. Let us as¬ 
sume that it was their fault every time, would you continue to have them 
keep your color scheme and your name, or would you have them change 
their color scheme and go elsewhere ? A.: Well, as long as they were 
paying for the damages on the car, it wouldn’t make any difference to 
us. We weren’t too involved with the insurance. We would depend on 
them’ T (JA 114). 

In the preceding testimony, we see one of the many examples of 
verbal fencing and attempts at evasion practiced by the Vice President 
of the defendant cab company. Such tactics were apparently not lost 
upon the jury when they convened to consider the credibility of this im¬ 
portant witness for the defendant, Skyview Cab Co, It also reflects the 
laxity and indifference of a cab company as far as consideration being 
given to ’’responsible drivers” is concerned. As long as the insurance 
company was paying damages on the car ”it wouldn't make any difference 
to us”. Apparently, the property damage to their ’’security” meant much 
more to Skyview Cab Co, than the personal injuries that were suffered 
by the plaintiff. 

The appellant cites the case of Gasque et al v. Saidman , 44 A. 

2d 537. 

The facts in that case and the case at bar are distinguishable in 
several important respects. 
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In the first place, Gasque produced the written agreement which 
showed that he had retained title solely for the purpose of security. 

In our Goolsby case, it must be remembered, the written conditional 
sales agreement was not produced by the defendant, Skyview Cab Co. 

The testimony of its V ice President, Mr, Jefferis, and the defendant 
purchaser, Mr. Montague, indicated that there were certain provisions 
in that contract relating to the requirement by the purchaser as a mem¬ 
ber of the association, to use their color scheme and insignia. Unlike 
the Gasque , it cannot be said about the case at bar, "as we see it, lia¬ 
bility against Gasque cannot be fashioned from the single fact that he 
owned the naked legal title to the taxicab". In our Goolsby case there 
were more than one single fact from which several inferences could 
be drawn regarding the liability of the Skyview Cab Co. Nor can we 
say that in the instant case, the legal title was naked. The legal title 
of the Skyview Cab Co. was fully clothed with the material power of 
control, namely, the control of the company’s color scheme, insignia 
and advertising display; the control of the selection of the insurance 
company furnishing the fire, theft, property damage and liability cov¬ 
erage. 

In the light of the foregoing, can it be held as it was held in the 
Gasque case "that there were no facts or inferences on which the jury 
could have properly based liability, and that it was error to have sub¬ 
mitted the question of his liability to the jury" ? 

At this point, the appellee quotes from the Gasque case, to sup¬ 
port its contention that there were sufficient facts in the Goolsby case to 
justify a "joint enterprise” between the Montagues and the Skyview Cab 
Co. 

"—To constitute joint enterprise there must 
be not only joint or community interest, but 
also an equal right, express or implied, to 
direct and control the management and move¬ 
ment of the car. ” 
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The Skyview Cab Co., Inc. could direct and control the manage¬ 
ment of the car as far as the use of the color scheme and advertising 
display was concerned as well as directing and controlling the choice 
of insurance company which was to furnish the property damage, fire 
and theft and liability insurance. The Montagues benefitted from being 
able to use a color scheme used by many other taxicabs on the public 
streets and their operation of the taxicab, redounded not only to their 
own interest but to that of the defendant, Skyview Cab Co., who re¬ 
ceived the benefit of weekly installments on the purchase of the taxi¬ 
cab as well as profit on the sale thereof. 

Another differentiating feature in the Gasque case from the Gools¬ 
by case is that it was not the purchaser who operated the vehicle at the 
time of the accident but a third person whom the purchaser permitted 
to drive and who had no privity of contract with Gasque, the title owner. 
Actually, it does not even appear from the facts that they knew one 
another. In the Goolsby case there is no question but that the purchaser 
was operating the taxicab at the time of the accident. The Montagues 
were, in fact, members of the association. The driver in the Gasque 
case was not. 

The appellant cites the case of Harlam Taxicab Association v . 
Nemesh , 89 U. S. App. D. C. 123; 191 F. 2d 459. 

Nemesh was injured trying to help a taxicab driver start a stalled 
cab. The cab belonged to one Thomas, a member of the Harlam Taxi¬ 
cab Assn., and bore the associations name and insignia,, Nemesh sued 
the association for personal injuries said to have been caused by negli¬ 
gence in the maintenance and operation of the cab. The association 
appealed from a judgment for the appellee, Nemesh. The facts are 
distinguishable from the present case. The President of the Harlam 
Taxicab Assn, testified that "it had no interest in the cab, owned no 
cabe, got no revenue from the operation of cabs, and had no control 
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over the activities of any cab owner”- The Trial Court struck this 
testimony on the ground that, as he stated to the appellant’s counsel 
in the cited case, ’’unless you can show that the owner of this cab was 
not a member of the association or the driver was not a member of the 
association * * * I think all this evidence is immaterial * * *. tf This 
Court of Appeals reversed that case on the ground that the testimony 
that was struck was material to determine whether the presumption of 
ownership by reason of the company tradename and insignia was over¬ 
come by contrary evidence. 

It is significant that in the present case, the Vice President of 
Skyview Cab Co. testified to the contrary; that it was in the taxicab 
business and that it did sell taxicabs and that it did receive revenue 
from the operation of cabs, and the inference of control over the 
activities of Montague could be drawn from the fact that the associa¬ 
tion required his using the trade name and insignia. 

The appellee in the instant case agrees that the fact that the trade 
name of the Skyview Cab Co. appeared on the taxicab of the defendant 
Montague, was not conclusive of ownership within the meaning of the 
Financial Responsibility Act. It was merely a presumption that might 
be overcome. However, whether that presumption was overcome was 
a question of fact for the jury to determine on the basis of all the credi¬ 
ble evidence and the witnesses. The decision cited in the Harlam Taxi - 
cab case gives support not to the appellant herein, but to the appellee. 

It states ’’when substantial evidence contrary to a presumption is in¬ 
troduced, the underlying fact that originally raised the presumption 
may or may not retain some degree of probative force as evidence, 
but may no longer have any artificial or technical force; in other words 
’the presumption falls out of the case’ — 

As a matter of fact, if the Trial Court in the instant case had granted 
this appellant’s Motion for Judgment N. O. V. it would have been reversed 
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by the concurring opinion in the Harlam Taxicab v. Nemesh case, 
wherein Judge Proctor quoted from the decision laid down in Calles 
v. Independent Taxi Owners Assn . , 1933, 62 App. D. C. 212, 214, 
66 F 2d 192, 194 as follows : 

"Whether the effect of this presumption was 
overcome by the testimony of the President 
of the company that it did not own a cab, and 
his intimations that it was not in the cab busi¬ 
ness was a question of fact for the jury, and 
consequently its decision as a question of law 
by the Court was error . M (Emphasis added 
by Judge Proctor;. 

In Marchetti v. Olyowski , 86 U. S, App. D. C. 215, 181 F 2d 
285, it was held as follows: . 

ft —Whenever the presumption is overcome 
by uncontradictory proof, a motion for a di¬ 
rected verdict should be granted; but if the 
evidence is contradictory or reasonably sub ¬ 
ject to contradictory interpretation, the ques ¬ 
tion of liability is for the jury. — M Cites 
Simon v. City Cab Co., Inc, , 64 App. D. C. 

364, 78 F 2d 506; Rice v„ Simmons, 53 A. 

2d 587, 589, D. C. Mun. Ct. 

In Bills Auto Rental v. Bonded Taxi Company, Inc ., 72 A. 2d 
254, it was held: 

"There is a difference between meeting a 
presumption and overcoming and destroy¬ 
ing it. When a statutory presumption is 
met by some credible evidence, it becomes, 
in a sense, something like an inference, and 
when more than a single inference may be 
drawn from the evidence, then a question 
of fact is presented for jury determination. 

In Hiscox v. Jackson , 75 U S , App D„ C., 293 127 F 2d 160, 
161, it was held: 
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”—A directed verdict requires ’very 
strong, compelling evidence in behalf of 
defendant It requires evidence which 
destroys all inferences and presumptions 
supporting plaintiff and which raises no 
doubts against defendant, ” 

In Schwartzback v. Thompson , D C. 1943, 33 A. 2d 624, it was 

held: 


”It is for the jury to judge the cogency and 
persuasiveness of the evidence and to weigh 
it for credibility, evasions and contradictions. ” 

In Mason v. Automobile Finance Company , 73 App. D. C. 284, 

121 F 2d 32, 35, it was held as follows: 

"—what has been said concerning the suf¬ 
ficiency of the evidence to support an in¬ 
ference of ownership by the defendant, 
f equally sustains the view that the jury 

should have been allowed to infer from 
it that at the time of the collision, the de¬ 
fendant (Automobile Finance Company) was 
in control of the car and was exercising 
that control for the purpose of carrying 
on its own business. ” 

The appellant argues that ”at the time of the accident, driver Mrs. 
Montague was not on any business or affairs of the Skyview Company, on 
the contrary, it stands uncontradicted that Mrs. Montague discontinued 
her use of the vehicle as a taxicab five hours before the accident. ” 
Whether the testimony given by Mrs., Montague ’’stands uncontradict ed” 
was a question of fact for the jury to determine, not only as to the credi¬ 
bility of her testimony, but also on the observation of her demeanor as 
to whether she was telling the truth. Could not the jury have had its 
doubts as to her statement that at 5:00 p m., while it was dark and rain¬ 
ing hard, that she would have taken her four year old son in a taxicab 
merely to look for phonograph records? That this little boy was seated 
beside her, asleep for about one hour prior to the accident, which took 
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place at 10:00 p. m. and that for the preceding five hours she had not had 
any paying passengers? Was it not significant, as far as the jury was 
concerned, that under those circumstances she ’’hadn’t purchased any 
records because they didn’t have what she wanted? (JA 56). She ad¬ 
mitted further that she had a manifest on that day on which she was re¬ 
quired to record the pickups and destinations of the passengers, and also 
information requiring the time of her starting and quitting and the time 
various passengers were picked up. Might the jury have had its suspi¬ 
cions when she admitted tlat she did not have the manifest in court? 

(JA 66, 67). 

It is respectfully submitted that in view of the testimony and evi¬ 
dence, the Trial Court was correct in denying the appellant’s motion 
for directed verdict both at the end of the plaintiff’s case and at the post¬ 
trial motion for judgment N.O. V. In fact, a reading of the Trial Court’s 
memorandum shows conclusively that he was thoroughly familiar with 
the law of the case and based his conclusion upon the appellate decisions 
in this jurisdiction. 

The questions presented by the appellant numbered 4, 5 and 6 pre¬ 
sent a factual situation as interpreted only from the point view of the ap¬ 
pellant. The facts as presented are definitely questions of fact for a 
jury to determine on the issue of contributory negligence, and are not so 
conclusive as to justify a ruling of the Trial Court as a matter of law. 

The appellant states that the plaintiff was negligent as a matter of 
law, on his own statement (Appellant’s Brief, page 14). Let us, there¬ 
fore, examine plaintiff’s statement upon which the appellant leans so 
heavily. Mr. Goolsby testified as follows: ”—We gets out of the car, 
come down the sidewalk, and started to cross H Street, and we gets a 
little over half way of H Street, I walked past—a big truck was sitting 
a little over half way of the street. ” (JA 16). As he and Mr. Stanfield 
began crossing H Street, the traffic light was green in their favor (JA 17). 
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With respect to the middle white line along H Street, the truck was not 
near the curb side but "it was near the middle white line” (JA 17). The 
truck was not moving but "it was standing still when I walked by" (JA 17). 
With respect to the crosswalk, Mr. Goolsby testified that he was approx¬ 
imately in the middle of the lines (JA 18). The taxicab "came around to 
my right, as far as I can remember. " "Well, when I saw the lights, I 
tried to jump out of the way, and I couldn’t, and I was hit. And that’s 
all I remember until they picked me up" (JA 18). 

After repeated attempts by the plaintiff and his counsel to have a 
diagram placed on the blackboard in order that the plaintiff might orient 
himself and recognize the direction of the various streets, the attorney 
for the appellant finally consented and Mr. Goolsby walked to the black¬ 
board and on the diagram indicated the direction of the streets, the lo¬ 
cation of the "great big trailer truck" and taxicab and the portion of the 
crosswalk within which he was struck by the taxicab (JA 43 , 44 and 45). 
Mrs. Montague, the defendant taxi driver, confirmed the fact that it was 
"raining very hard that night” (JA 56, 57). 

Mr. Stanfield, Mr. Goolsby’s companion at the time of the accident, 
testified that when he and Mr. Goolsby reached the intersection to cross 
H Street "we kept right on straight across because we had the green light, 
and just as we got not quite into the middle of the intersection, the light 
turned red. There was a truck on the west side of New Jersey Avenue 
going east." (JA 70). Mr. Stanfield also testified "When the light turned 
red, I looked to my right, the truck pulled off slow, making slow motion, 
and we just kept walking. By the time we got about here (indicating) this 
cab came bearing down on us. ’’ The cab was on the right of the truck and 
passing it (JA 71). ’’—When I saw the cab, I still thought it was coming 
so fast, I says ’Look out, Joe’ and I made a long jump myself. I imagine 
I must have saw the cab before he did. I said ’Look out, Joe’ and I made 
a long step and a jump. That’s how I got out of the way. And I heard a 
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noise, bump, like that, and I looked around, and Joe was, Mr. Goolsby, 
he was coming down and he fell on this side of his head and arm here—" 
(JA 71). 

In view of the statements of Mr. Goolsby, Mrs. Montague and Mr. 
Stanfield, could the jury agree with the argument of the appellants who 
state in their brief on page 14, "it defies all reason to say that any ordi¬ 
nary, prudent man would have acted as the plaintiff did on the night of 
January 7, 1953. " By their verdict, the jury of 12 people found suffi¬ 
cient "reason" to consider that Mr. Goolsby had acted as an ordinarily 
prudent person in the light of all the surrounding circumstances. 

The appellant cites the case of Faucett v„ Bergmann, 57 App. D. C. 
290, 22 F 2d 718. The facts in the cited case and the case at bar is as 
different as night is to day; in fact, that is meant literally as well as 
figuratively. Faucett testified that he was ’’walking across the street 
in broad daylight-". Goolsby testified that he crossed within the in¬ 

tersection while it was night and raining and dark. In fact, the Court 
of Appeals in the Faucett case stated ’there is no intimation of unusual 
weather conditions at the time, T and further, ’nor does the plaintiff 
offer any excuse for his failure to see the truck before walking in front 
of it. ' On the other hand Goolsby testified that he at no time saw the 
taxicab because the big trailer truck had obstructed his vision which had 
come to a complete standstill yielding Goolsby the right-of-way to cross. 

In the Faucett case "the truck barely grazed him, and that the driver 
stopped the truck as quickly as possible, " In the present case, Mr, Gools¬ 
by was struck with such terrific force by the taxi that he flew 10 to 15 
feet up in the air and Mr, Stanfield testified that the taxicab did not come 
to a stop until it had reached the farther corner about 65 feet away from 
the point of impact. In the Faucett case again, "the truck was moving at 
a lawful and reasonable rate of speed and there is no testimony to im¬ 
peach the competency of the driver—”, In the present case, the speed 
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of Mrs. Montague ranging between 20 to 25 miles an hour, on a dark and 
rainy night and crossing an intersection, could be construed by a jury 
to be excessive speed in view of these surrounding circumstances. 
Furthermore, the competency of Mrs. Montague certainly was at issue 
in view of the fact that she passed a truck which had come to a complete 
stop on its right side, which she admitted and which per se is a traffic 
violation and, therefore, negligence. 

To quote from the Fauc.ett case in support of the present appellee’s 

view: 


”It is a familiar rule in negligence cases that, 
when a given state of fact is such that reason¬ 
able men may fairly differ upon the question as 
to whether there was negligence or not, the de¬ 
termination of the matter is for the jury. It is 
only where the facts are such that all reasona¬ 
ble men must draw the same conclusion from 
them that the question of negligence is ever 
considered as one of law for the court. ” (cites 
Grand Trunk Railway Co, v. Ives, 144 U, S. 408, 

417 ): ' 

The foregoing rule, just referred to, applies as well to the other 
’’pedestrian” cases cited by the appellant The appellant cites Boyd v. 
Ottenberg , 72 App. D„ C. 278, which on its face is by no means anala- 
gous to the present case. There the evidence showed that two older boys 
were playing tag on a one-way street of L Street, along which the defen¬ 
dant truck driver was proceeding, in a westerly direction. We quote 
from the Boyd decision: 

’’The driver saw these boys run across his path 
a safe distance away and blew his horn and re¬ 
duced his speed, and then a few seconds later, 
plaintiff, who was apparently following them, 
ran immediately in front of his truck. ” 

The infant, Boyd , was 4 years of age and darted out in front of the truck 
between parked automobiles. 
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The Ottenberg truck stopped without running over the child and that 
proved conclusively to the Court of Appeals that the ’’vehicle was moving 
slowly and that the driver was alert, ” In the case at bar, Goolsby was 
struck by Mrs, Montague, flinging him 10 to 15 feet up in the air and 
he landed about 16 feet away from the outer line of the crooswalk near 
the curb. The only evidence of Mr, Goolsby’s running across in the 
path of the taxicab, came from the testimony of the defendant, Ida Mon¬ 
tague. Mr. Goolsby testified ’’When I saw those lights come right on 
me, it came from behind the truck somewhere, and I went to start to 
try to run, and I was hit before I got started” (JA 42). 

Appellant cites Boaze v. Windridge & Handy, 70 App. D. C. 26, 
the appellee does not understand the reason for the appellant’s citation 
of this case because the applicable portion of the decision reversed the 
Trial Court for having taken the case away from the jury and directed a 
verdict in favor of the defendant. In the Boaze case, the plaintiff was 
crossing the street from between parked cars, in the afternoon, and not 
walking within the crosswalk However, the Court points out that this 
accident occurred after the plaintiff had crossed over the half of the 
street and was struck by the motorcycle driver who was operating his 
vehicle on the wrong portion of the roadway. In the Goolsby case, the 
defendant taxicab driver, by her own testimony, stated that as she had 
approached the intersection of New Jersey Avenue and H Street, the 
light changed in her favor and she had not even come to a complete stop 
but proceeded across and passed the large trailer truck on its right side 
after the truck had come to a complete standstill. Considering the ad¬ 
ditional fact that it was raining and dark, the road slippery and wet, and 
the traffic light having just changed, the jury and not the Trial Court, 
were the proper ones to determine the issue of contributory negligence. 

The appellee quotes from the Boaze case itself: 
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"The single question we have to decide is 
whether the evidence construed most favor¬ 
ably to plaintiff, was sufficient to warrant a 
finding by the jury that defendant was negli¬ 
gent as charged in the declaration. If so, 
the motion for binding instructions should 
have been denied. Improvement Company 
V. Munsen , 14 Wall 442, 448, 20 L. Ed. 

867. On such a motion in order to deter¬ 
mine whether there is evidence upon which 
a jury can properly find a verdict, the court 
must assume that the evidence proves all that 
it reasonably may be found sufficient to estab¬ 
lish. If fair-minded men may honestly draw 
different conclusions as to the existence or 
nonexistence of the negligence charged, the 
question is not one of law but of fact to be 
settled by the jury. Gunning v. Cooley, 281 
U. S. 90, 94 74 L. Ed. 720. " 

The appellant then proceeds to cite cases from CCH Automobile 
Cases. In each citation it is apparent that the appellant has failed to 
produce analagous facts, so substantially "on all fours" with the present 
case, that it would lend support to his argument. 

On page 17 of the appellant's brief, it cites the District Traffic 
Regulations, Section 52(a). It is interesting to note that he cites only 
4 lines of the entire Section 52(a) and 52(b) which relates to "pedestrian’s 
right-of-way in crosswalks". The appellee will now sandwich those four 
lines with the additional 18 lines which appear in Section 52: 

"(a) When traffic controlled signals are not in 
place or are not in operation, the driver of a 
vehicle shall yield the right-of-way, slowing 
down or stopping, ii need be to so yield, to a 
pedestrian crossing the roadway within a cross¬ 
walk when the pedestrian is upon the half of the 
roadway upon which the vehicle is traveling, or 
when the pedestrian is approaching so closely 
from the opposite half of the roadway as to be 
in danger,, No pedestrian shall suddenly leave a 
curb or other place of safety and walk or turn into 
a path of a vehicle which is so close that it is im¬ 
possible for the driver to yield " 
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At this point the appellee wishes to refer to the testimony and evidence 
which does not show that Mr, Goolsby had suddenly left the curb. The 
green light having been in his favor when he began crossing within the 
crosswalk, changed to red after he had reached the center of H Street 
and the trailer truck had stopped to yield him the right-of-way. Unlike 
the defendant, Ida Montague, the truck driver in the present case had 
conformed with this regulation 52(b), 

Tt Sec, 52(b) Whenever any vehicle is stopped 
at a marked crosswalk or at an unmarked 
crosswalk at any intersection to permit a 
pedestrian to cross the roadway, the driver 
of any other vehicle approaching from the rear 
shall not overtake and pass such stopped vehi¬ 
cle , " 

The evidence is conclusive, on the statement of the defendant, Ida 
Montague herself, that she failed to comply with Section 52(b) of the Traf¬ 
fic Regulations, 

The appellant states that there is no substantial evidence to support 
or justify a verdict of $6, 260 , (Appellant's Brief, page 18, Argument III). 

To avoid repetition, the appellee respectfully requests this Court to 
refer to the "counterstatement of the case”, and to that portion designated 
as "Evidence Relating to Special Damages" (Appellee's Brief, page 19). 

The evidence adduced at the trial relating to the special damages 
of the plaintiff Goolsby was not $778, as the appellant would have us be¬ 
lieve, but the substantial sum of $4, 018. 

At this point, the appellee, in order to avoid further repetition, re¬ 
spectfully requests the Court to refer to the appellee's counterstatement 
of the case where he refers to the "Evidence Relating to Seriousness of 
Plaintiff’s Injuries" (Appellee’s Brief, page 16)., 

A mere reading of the factual testimony and evidence adduced at the 
trial, will dispell, we genuinely believe, the contention of the appellant 
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that ’’the jury simply went haywire in reaching this verdict —On the 
contrary, it will show that the verdict was a modest one when there is 
considered the uncontradicted evidence of Mr. Goolsby’s brain injury as 
reflected by the hospital records which showed blood in the spinal taps 
which was indicative of a brain injury; that Mr. Goolsby had to remain 
in the hospital in Washington, D. C. for ten days; that Dr. Ammerman 
diagnosed the injury as a ’’brain injury” and as a competent producing 
cause of the intermittent headaches which the appellant still complains 
of. Counsel for the appellant states that -~ ’’during the trial, Court and 
both counsel discussed the value of this case and all three agreed that 
$2500 represented its true worth — 

Appellant’s counsel is mistaken. Counsel for the appellee stated 
to both the Trial Court and opposing counsel that he would not recommend 
such a settlement because of the brain injury residuals sustained by his 
client. Apparently the jury confirmed to some degree the appellee’s 
evaluation of this case. 

Rebuttal of appellant’s argument relating to ’’perjury” (Appellant’s 
Brief, page 20, IV). Appellee, in reading this portion of appellant’s 
brief is reminded of the admonition given to a lawyer: ”If the facts are 
not on your side, argue the law. If the law is not on your side, argue the 
facts. If the facts and the law are not on your side, then begin to lay the 
groundwork for an appeal. ” 

The appellant contends that ’’This case is saturated with perjury , 
false swearing , and disregard for truth . — Lying was rampant. — 
Plaintiff should not profit from his perjury. — It is respectfully sub¬ 
mitted that the Court below should have interrupted the trial of this case 
and invited the District Attorney to sit in on the proceedings, then a mis¬ 
trial should have been granted. Certainly at a second trial defendant’s 
position would be improved by having a Record of Conviction for use as 
evidence. —. ” 
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The appellee, once again, respectfully requests the Court to refer 
to the Appellee’s counterstatement of the case to that portion designated 
as ’’Evidence Relating to Alleged ’Perjury’ of Plaintiff” (Appellee’s 
Brief, page 13). If the appellant is justified in his opinion that this 
trial was ’’saturated with perjury, etc. ” then Abraham Lincoln was 
wrong when he said: ’’You can fool some of the people, some of the 
time; all of the people some of the time; but you cannot fool all of the 
people all of the time. ” On the basis of the appellant’s reasoning, this 
37 year old junk collector, with 3rd grade education received in North 
Carolina, was successfully able to pull the wool over the eyes of 12 jurors 
throughout three or four days of trial. Apparently, this illiterate plain¬ 
tiff was even able to fool the Trial Court who did not agree with the appel¬ 
lant that the perjury was so glaring that the case should have been dis¬ 
missed as a matter of law. 

In addition to the forgoing factors, the appellant also argues that the 
reason for such an ’’excessive” verdict was due to the jury's knowledge 
that the defendant’s vehicle was insured for accident such as this. 

The Trial Court, in his memorandum denying defendant’s motion for 
a new trial or for judgment N. O. V. stated as follows: 

’’Defendants complain also that the Court 
erred in not granting a mistrial on the ground that 
the plaintiff’s witness Stanfield testified that an 
investigator connected with defendant’s insurance 
company came to his residence for a written state¬ 
ment about the case. The Court carefully instruc¬ 
ted the jury to disregard this statement as having 
nothing to do with the case. Aside from that, how¬ 
ever, considered in its proper context, this state¬ 
ment was so casual and insignificant that the Court 
does not believe that it affected the jury’s deter¬ 
mination. ” 

The Trial Court’s ruling is supported by the decision in this juris¬ 
diction in Knuckles v. Weathersby , 63 App. D. C. 276, wherein the Trial 
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Court charged the jury with disregarding the casual reference to "in¬ 
surance”. The appellee in the case at bar, submitted a prayer to grant 
the same instruction to the jury as was given in the Knuckles decision 
which the Trial Court gave in substantially the same language (JA 135). 

In Yellow Cab Co. v. Bradin , 191 A. 717, 172 Md. 388, it was 
held that refusal to declare mistrial because of reference to insurance 
adjustment agency in examination of the agent, was not error especially 
in view of jury’s presumptive knowledge of legal requirements of public 
liability insurance for taxicab companies as common carriers . 

The same decision is found in Paxson v. Davis, 62 App. D. C., 

146. 

As a matter of fact, a portion of the Trial Court’s charge with ref¬ 
erence to insurance in the instant case redounded to the benefit of the 
appellants. He stated: "Whether there is insurance in this case and what 
amount, if any, the defendant, Ida Montague, would have to pay over and 
above such insurance , if there is a verdict for the plaintiff, is not in the 
testimony and is not an issue in this lawsuit—". It can be reasonably 
inferred, that the jury decided to give a verdict of only $1, 260 in excess 
of the usual $5, 000 liability limit for taxicab companies, on the basis of 
the common knowledge of the public regarding cab policy limits. In the 
light of the special damages of $4,018, such a conclusion is very proba¬ 
ble. 
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CONCLUSION 


For the foregoing reasons, it is respectfully submitted that the 
verdict of the jury and the rulings of the Trial Court should be affirmed. 


Howard Vogel 

603 Washington Building 

Washington 6, D. C. 

Attorney for Appellee 
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No, 12,872 


QUESTIONS PRESENTED 

1. In the absence of some definite statutory criterion of ownership, 
is not the ’’onwer” of a motor vehicle in this District the person who has, 
and exercises, all proprietary rights of possession, use and control of 
that vehicle 7 

2. Is one who retains the title certificate and registration of a 
motor vehicle as security for the payment of the purchase price, only, 
and who otherwise has parted with all other rights, possession, use and 
control of the vehicle to another, liable for the negligence of the latter’s 
wife while driving it ? 

3. Is a Seller of an automobile, who retains the title and registra¬ 
tion as security for payment of the purchase price, a ’’principal” of one 
who is not his employee and who, at the time, is on her own personal 
business unrelated to the business in which the Seller is engaged ? 

4. Is a pedestrian crossing a street, even one who is given the 
preferential right of way, entitled to ignore a change of the automatic 
signal light and to continue on in the face of a Red Light and oncoming 
cross-traffic, and then to recover if he is injured? 

5. Is such a pedestrian entitled to recover from a motorist where 
he fails to look for and to see (a moving car) what is there to be seen ? 

6. Is such a pedestrian entitled to recover where he suddenly leaves 
a place of safety and darts 5’ or 6’ into the path of an automobile that is 
proceeding on its Green Light and well within the speed limit, and so 
close that it is not possible for the motorist to avoid him ? 

7. Has a verdict of a jury any validity where it is in disregard of 
the Court’s charge as to the applicable law? 

8. Has a verdict of a jury any validity where it is based upon the 
admitted perjury and false swearing of the plaintiff as to matters which 
are basic to his right to recover and as to which there is no corroboration ? 

9. Is it reasonable to assume that the front bumper of an automobile 



(ii) 

going 20 miles an hour could strike a man on his right side and not either 
fracture or dislocate a bone or joint or leave some abrasion, bruise, 
swelling or other evidence of contact ? 



(iii) 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 

No. 12,872 

IDA MONTAGUE and 
SKYYIEW CAB, INC., 

Appellants, 

vs. 

JOSEPH GOOLSBY, 

Appellee. 

Appeal From The United States District Court 
For The District of Columbia 

BRIEF FOR APPELLANTS 


JURISDICyiONAL STATEMENT 

This is an appeal from a judgment entered on the verdict of the jury 
awarding the appellee $6,260.00 in damages for personal injury allegedly 
suffered in an automobile accident. 

Appellee brought a civil action against the appellants in the United 
States District Court for the District of Columbia seeking damages allegedly 
resulting from his being hit by a taxicab on January 7, 1953. The lawsuit 
came to trial before a jury and a verdict was returned in favor of the appellee 
against the appellants in the amount of $6260.00. Judgment was entered 
thereon. Appellants timely filed post verdict motions seeking to set aside 
the verdict, for a new trial and for judgment n. o. v. These motions were 
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overruled. Appellants timely filed Notices of Appeal. The jurisdiction of 
this Court to review the final judgment below is invoked under Section 101, 
Title 17, District of Columbia Code, 1951 Edition. 

STATEMENT OF CASE 
Pleadings and Issues: 

Plaintiff's Complaint alleged that he was crossing H Street, N. W., 
at the intersection of New Jersey Avenue, walking within the cross-walk 
area and on a Green Light, when he suddenly was struck by a taxicab, neg¬ 
ligently operated by defendant, Ida Montague; that the taxicab bore the name 
of Skyview Cab No. 54 painted on the vehicle and that the vehicle was reg¬ 
istered in the name of Skyview Cab Company. Defendants’ Answer denied 
negligence on the part of defendant, Ida Montague and asserted that plaintiffs 
injury, if any, was caused by plaintiffs sole or contributory negligence. 
Defendant, Skyview Cab Company, further answering, denied that it owned, 
operated, maintained or controlled the taxicab involved. Injury and extent 
of damage, also, were in issue. 

Parties to the action: 

Plaintiff, Joseph Goolsby, resident of North Carolina, temporarily 
in Washington on a visit, on the occasion in question was a pedestrian who 
ran or suddenly darted from in front of a truck, which had suddenly stopped 
to avoid running into him, into the path of the taxicab involved, which was 
in the next lane. There were two defendants below: Mrs. Ida Montague, a 
resident of the District of Columbia, housewife and licensed hacker; wife 
of one James Montague (who owned the taxicab involved and who, himself, 
was not sued); driver of the taxicab at the time of the accident. Skyview 
Cab Company, the second-named defendant, owned the name and color 
scheme appearing on the vehicle. Both defendants are appellants here. 

Vehicle involved: 

The taxicab was a 4-door Plymouth sedan, owned by James Montague, 
husband of the number 1 defendant. The Montagues used the vehicle both 
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as a family car and as a taxicab. The vehicle was purchased by James 
Montague on March 10, 1951, from Skyview Cab Company, under usual 
conditional sales agreement ($100 cash and $35 per week) (JA 106-8) cer¬ 
tificate of title to remain in the name of the Seller until final payment should 
be made (JA 108). At that time the title certificate to be transferred to the 
purchaser (JA 108). Ultimately, the last payment on the purchase price 
was made and the certificate of title was transferred to the purchaser 
(JA *07). After the contract of sale had been in force about two years the 
accident in question occurred. Throughout those two years the Skyview 
Company did not maintain, operate or control in any way the vehicle in¬ 
volved in the accident. The Montagues had-sole, complete and continuous 
possession, control and use of the vehicle from March 10, 1951, to the date 
of accident, January 7, 1953, and thereafter (JA 62). The Skyview Company 
owned the color scheme and the name ?, Skyview Cab” ”No. 54” appearing 
thereon and its opl^ interest in the vehicle, after March 10, 1951, the date 
of sale, was to collect and receive from the Montagues their weekly install¬ 
ment payments on the contract (JA 109) and said sales contract was valid, 
subsisting and without default at all times. The Montagues, later, actually 
sold and traded the vehicle in on a new cab (JA 107). 

The particular trip and use of the cab at the time: 

Although earlier in the day, Mrs. Montague had been using the vehicle 
as a taxicab, soliciting and transporting passengers for hire, she had dis¬ 
continued hacking 5 hours prior to the occurrence of the accident. During 
this 5-hour period before the accident, she had not solicited or carried any 
passengers; she was not using the vehicle as a common carrier during any 
of that period. An hour or two prior to the accident, she and her minor 
child entered the vehicle and Mrs. Montague drove the car from her home, 
654 6th Street, N. E., to the Super Music Store located at 7th near K Street, 
N. W., for the sole purpose of purchasing some phonograph records for 
her home. While returning from the store to her home, with her little son 
still in the vehicle, the accident occurred. 
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The Accident: 

On January 7, 1953, about 10 o f clock, P. M., a dark, rainy night 
(JA 59), plaintiff, with a companion, was attempting to cross from the north 
curb of H Street to its south curb, east of the intersection of New Jersey 
Avenue, N. W., Washington, D. C. (JA 57-59) Painted white lines marked 
the crosswalk area. The intersection is essentially a right angle intersec¬ 
tion and was controlled by automatic signal lights which were in operation 
(JA 34-59). Plaintiff told defendant Ida Montague after the accident that 
plaintiff had alighted from a car parked some distance east of the crosswalk 
in question, on the north side of H Street (JA 63), but at the trial plaintiff 
said they had parked on the east side of New Jersey Avenue, north of H 
Street (JA 16). Driver Montague testified that the point of impact was about 
8 T east of the crosswalk in question. (JA 63) The taxicab was eastbound on 
H Street in the lane nearest the south curb (JA 58); there was a truck, also, 
eastbound on H Street, which was in the second lane from the south curb of 
H Street (JA 58); both vehicles had been confronted by a red light before the 
accident (JA 57); when the light changed to Green for east and west traffic 
on H Street, the truck and the taxicab crossed New Jersey Avenue; they both 
were east of the east curbline of New Jersey Avenue (JA 58) when, some¬ 
where near the eastern edge of the crosswalk area, still in the second lane 
from the south curb, the truck suddenly stopped (JA 57-59) when plaintiff 
and his companion started to run across its path. The instant the two men 
darted into the next lane, occupied by the eastbound taxicab, defendant Ida 
Montague became aware of the reason for the sudden stopping of the truck 
(JA 59); she immediately applied her brakes, avoided the first man, but the 
plaintiff came in contact with the front of her car (JA 59-65); the cab stopped 
without running over him (JA 50) and within its own length (JA 59). Plaintiffs 
version of the accident was that when he reached the northeast corner his 
light was Green; another time he testified his light was Red. (JA 34); he 
crossed in front of the truck, started to run for the south curb, took two 
steps when something struck him (JA 42). Plaintiff estimated he was but 
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6 T beyond the truck when he was struck; from then on he didn't know what 
happened, although he testified that he had not seen the automobile prior 
to its striking him (JA 17-37- ); that he did not look for moving traffic 
before stepping out from in front of the truck (JA 42-51);. he did not know 
where the cab came from (JA 44). He suffered no injury of any kind any¬ 
where to his right side (being the side from which the cab came) (JA 50-104). 

As to his loss of work due to the accident, plaintiff testified he was 
out five months at $70 a week. However, he admitted he resumed driving 
again 2 months after the accident (JA 48); that he had nothing to prove his 
loss of earnings and no records of any kind; that he kept no records and 
filed no income tax returns in any of the years before or after the accident 
(JA 49- ). He further admitted that his sworn Answers to written Inter¬ 

rogatories served upon him shortly after the accident were false (JA 38-40). 
He further admitted that testimony which he gave in his Discovery Deposi¬ 
tion, taken two days before trial, was the exact opposite of that which he 
had just completed giving at the trial (JA 35-38), to the effect that both the 
truck and taxicab were westbound on H Street and that he saw them approach 
him from his left and in other respects his testimony in the Deposition was 
contrary to the testimony being then given at the trial, which deposition 
Answers the plaintiff admitted swearing to (JA 37). The Trial Court took 
notice of plaintiff's false testimony and lying (JA 45-46, 105). 

Witness Joseph Stanfield, for plaintiff, testified in contradiction of 
plaintiffs testimony in material respects (JA 77) but, as to the accident, 
he stated they left the north curb on a Green light which changed to Red 
for them before they reached the centerline of H Street (JA 71-80* ). He 

saw the truck, cab and traffic eastbound on H Street on a green light; that 
the light, when he and plaintiff were at the middleline of H Street, was red 
for them (JA 81-82); that the truck stopped without hitting them; they passed 
in front of the truck and stepped into the lane of traffic occupied by the taxi¬ 
cab; that he started to run, but avoided being struck; the plaintiff a step or 
two behind him was less fortunate and was struck by the cab (JA 71-91). 
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Mrs. Monnie Leach, plaintiffs mother-in-law, testified to living at 
an address where she had not lived in over 6 years (JA 88); she denied that 
all of them were attendinga .party (JA 88) in an apartment house on the south¬ 
east comer of H Street, as asserted by plaintiff and witness Stanfield; she 
denied any guests were present; she asserted that only she and her daughter 
were in the premises, quietly listening to the radio (JA 85-89). She admitted 
that the last job plaintiff had to her knowledge was with the Howard-Hickory 
Nursery Company (which terminated two years prior to the accident (JA, 90)). 

Officer Paul Hewgill testified the defendant Montague stated that an 
eastbound truck in the lane to her left and slightly in advance of her cab 
stopped suddenly after crossing New Jersey Avenue and somewhere in the 
crosswalk, and as her cab went by she saw the reason the truck had stopped 
was because a pedestrian was crossing H Street; that she was driving 20 to 
25 miles an hour at the time, 20 miles per hour being the rate he reported 
on his official accident report at the time (JA 93); that the title registration 
was in the name of Skyview Cab Company. 

Dr. Harvey Ammerman, the only doctor to testify for plaintiff, testi¬ 
fied that he had never treated the plaintiff and did not know him prior to 
February 5, 1955, on which date he was requested to examine (not to treat) 
him. This was two years after the accident. Dr. Ammerman’s testimony 
was based wholly upon what the plaintiff told him; he never saw the records 
at the Hospital, never had them read to him; he never saw the X-ray reports; 
he knew nothing of the treatment given at the Hospital, nor did he confer 
with any of plaintiff’s treating physicians (JA 100). He ventured the opinion 
that plaintiff had suffered a lacerated brain, but he admitted that if the 
plaintiff had given him any false or incorrect information, then, his entire 
opinion would of necessity be erroneous. (JA 100) 
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Defendant Ida Montague, called by plaintiff, testified that she was a 
licensed hacker; that she and her husband drove their Plymouth car both 

i 

as a cab and as a private car; that 5 hours before the accident she discon- 

i 

tinued working their car as a taxicab soliciting and carrying passengers 
for hire (JA 57-63-67); that, in company with her min or child, she left her 

i 

home and drove the car on a personal trip unrelated to Hacking to a music 
store to buy some phonograph records (JA 56); on tiieir way home she 
was involved in the accident. That her husband was purchasing the cab on 
a time-payment contract (JA 62); that they ultimately paid for the vehicle 
according to their contract and received usual certificate of title; later they 

traded the vehicle in on another car. That she and her husband had sole, 

j 

complete and continuous possession and use of the vehicle; that the Skyview 

i 

Company had and exercised no control whatever ovdr her, the cab or its 

i 

i 

use; that he and she drove their cab when, where, as if and how they pleased 
(JA 62); that at the time of the accident she was not! driving for or on any 

i 

business of the Skyview Company, but was using the vehicle as a family 

i 

car, on a trip which was purely personal, wholly unrelated to hacking 

i 

(JA 64). Plaintiff rested. j 

Opening defendants 1 case, James Montague, husband of defendant 
operator, testified that in March, 1951, he purchased the vehicle involved 
from the Skyview Company; he paid $100 down on the contract and obligated 
himself to pay the balance of the purchase price in weekly installments of 
$35 each (JA 106-108); that he had, but did not have with him in court, doc¬ 
uments covering the matter (JA 107); that the Cab Company was to hold the 
title until full payment should be made (JA 108). 

Willard Jeffries, Vice-President of the defendant Company, testified 
identifying certain bookkeeping records covering the transaction and sale 
of the vehicle to James Montague; that his Company sold the vehicle to Mr. 
Montague two years before the accident; that thereafter his Company had 
no interest in the vehicle other than to collect the balance of the purchase 

i 


: 





price in weekly installments (JA 109); that the Company did not maintain, 
operate or control the vehicle; that sole, complete and continuous possession, 
operation and use of the vehicle were in and with the Montagues (JA 109); 
they paid the gas, oil and upkeep (JA 62, 109) his Company only saw the 
vehicle once a week when they came in to make their weekly payments on 
the contract (JA 109); there were no conditions binding a purchaser to keep 
his cab in the organization (JA 111); his Company maintained and operated 
no switchboard or telephone call service (JA 112); there were no Company 
Rules or Regulations covering members who used the Skyview name and 
color scheme (JA 113); there was no employer-employee relationship be¬ 
tween his Company and the Montagues and no Social Security, D. C. Unem¬ 
ployment or any of the usual accoutrements to a master-servant relation 
(JA 113). 

Offering in evidence the Depositions, Interrogatories and Answers, 

\ 

and the bookkeeping records covering the sale of the vehicle, defendants 
rested. 

Trial proceedings, motions, prayers and rulings, 

and post-trial motions: 

At the end of the plaintiffs case, defendants moved for a mistrial 
on the ground of plaintiff’s admitted perjury throughout the case and trial, 
which motion the Court overruled (JA 105, 106). At the conclusion of all 
of the evidence, defendants offered two motions for directed verdicts, one 
motion in behalf of both defendants and on the ground plaintiff was negligent 
as a matter of law and responsible in whole or in part for his accident 
(JA 121); the other, in behalf of defendant, Skyview Company, only, on the 
ground of non-agency and non-liability on its part, both of which motions 
were overruled. (JA 114) The Court denied defendants’ Prayers for Instruc¬ 
tion numbered One, Two and Seven (JA 123-4) (JA 8-9). 

After verdict and judgment, defendants filed two motions, (1) for a 
New Trial, filed in behalf of both defendants; and (2) for Judgment, n. o. v., 
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filed in behalf of defendant Skyviev Company only. These Motions were 
overruled on May 5, 1955 (JA 9-10, 13), from all of which rulings and 
judgment this appeal is taken. 

POINTS ON APPEAL 

The Court below erred: 

1. In denying defendants' Motion for a mis-trial, submitted on the 
ground of plaintiff's admitted perjury and his admitted false testimony and 
evidence. 

2. In denying defendants' Motion for a Directed Verdict on the ground 
of plaintiff s negligence as a matter of law. 

3. In denying defendant Skyview Cab Company's Motion for a Directed 
Verdict on the ground of non-agency; no master and servant relationship; 
and the particular trip and use of the vehicle being beyond and outside the 
scope of any employment or business of such defendant. 

4. In denying defendants' Motion for a New Trial. 

5. In denying defendant Skyview Company's Motion for Judgment, 

n. o. v. 

6. The verdict and judgment are contrary to the evidence, contrary 
to the weight of the evidence, contrary to law, and contrary to the law 
(Charge) given the jury. 

7. There is no substantial evidence to support a verdict for plaintiff 
in amount of $6,260.00, such verdict being grossly excessive and predicated 
upon hearsay, perjured evidence and the fact of defendant's vehicle being 
insured. 


SUMMARY OF ARGUMENT 

1. The Skyview Cab Company under the law of this District was 
entitled to a verdict by direction of the court: (1) It did not own, maintain, 
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operate or control the vehicle involved; (2) retention by a Seller of the Title 
Certificate or Registration of or for an automobile sold under a conditional 
sales contract does not make such Seller an ’’Owner” within the meaning of 
the Financial Responsibility Act; (3) Mr. James Montague, on the occasion 
in question, was the "Owner” of the taxicab within the meaning of such Act; 

(4) Mrs. Montague, operator of the vehicle when the accident occurred was 
not an employee or agent of the Skyview Company; and (5) Mrs. Montague, 
on the particular occasion, was not hacking and her particular use and oper¬ 
ation of the vehicle at the time - being a personal or family trip - was outside 
and beyond the scope of any agency to or business of the Skyview Company. 
The trial court failed to follow the applicable law; the jury failed to apply 
the law given by the court in its Charge. 

2. Plaintiff was negligent as a matter of law and his negligence solely 
caused or proximately contributed to cause the accident and damage of which 
he complains, without which the same would not have occurred. Defendant 
Montague was not guilty of any negligence proximately causing the accident 
in question, but drove her car as any other ordinarily prudent person would 
have driven his car. 

3. There is no substantial evidence to support a verdict for plaintiff, 
and certainly not in any such amount as $6,260.00. The verdict and judg¬ 
ment are predicated upon perjured testimony and evidence, upon hearsay 
and conjecture and upon the jury’s knowledge of the fact - disclosed at the 
trial - that defendant’s vehicle was insured for accidents such as this. 

4. When perjury or false evidence occurs in the trial of a civil jury 
case, the trial should be halted and the guilty party should be dealt with 
according to law. The prejudiced party should not be subjected to the risk 
of a jury verdict on such an occasion. A just and proper verdict cannot 
come from perjured testimony and evidence. These defendants should have 
had, and now should have, the benefit of the Record of Conviction as evidence 
in a later trial. Under the circumstances, it was an abuse of discretion on 


the part of the trial court not to have allowed a new trial in this case. 

5. Defendants 1 Prayer #7 should have been allowed. 

ARGUMENT 

I 

The evidence in this case, with no contradictory evidence being 
offered, establishes the fact that on March 10, 19151, James Montague (not 
a party to this action) purchased the vehicle involved in the accident from 
the Skyview Cab Company; that he paid $100 cash down and contracted to 
pay the balance of the purchase money in weekly instalments of $35; that 
he then took immediate possession of the vehicle and from that date on he 
and/or his wife exercised all of the rights of ownership, possession, main¬ 
tenance, use and control of the vehicle. It was stipulated at trial that the 
Company held the title certificate in its own name and that when the vehicle 
was finally paid for in full, it transferred the Title Certificate to James 
Montague, who, thereafter, sold and traded the vehicle in on another car. 
Upkeep and operational expenses were all paid for by the Montagues and he 
or they solely controlled the use and operation of the vehicle at all times 
and, in exercising those prerogatives, he and his wife operated the vehicle 
when, how, if and as they pleased. It was they who determined when or 
whether or not the vehicle should appear on the public streets of Washington; 
the Skyview Cab Company had nothing whatever to do with that, their interest 
being in securing the total purchase money for the car. Important for de¬ 
termination, then, is whether the Skyview Company was the "owner” of the 
vehicle within the meaning of the Financial Responsibility Act. This Court 
and the Municipal Court of Appeals, both, have had occasion in recent years 
to consider this point: 

In the case of Mason vs. Automobile Finance Co ., 73 App. DC 

284, 121 F (2) 32,35, this Court held, that 

"One who is a mere chattel mortgagee is not an * owner*, 
for the purposes of the statute. " 
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Justice Rutledge held, 

Something more than a lien on the property ** is neces¬ 
sary. In the absence of some definite statutory criterion 
of ownership, we think the purpose of the statute was to 
place the liability upon the person in a position immediately 
to allow or prevent the use of the vehicle and to do so by 
giving a lawful and effective consent or prohibition to its 
operation by others. The object was to control the giving 
of consent to irresponsible drivers by the one having that 
power rather than to impose ’’liability upon one having a 
naked legal title with no immediate right of control. ” 

Following this decision, the Municipal Court of Appeals for this 
District, in the case of Gasque et al vs. Saidman, 44 A (2d) 537, held, 

”[As to the liability of defendant Gasque] The record title 
of the taxicab was in the name of Gasque. In his name 
also were the Office of Defense Transportation certificate, 
tire ration application, gas allotment papers and the Public 
Utilities Commission certificate. His name also appeared 
on the outside of the cab; and with his name there was the 
inscription ’’Equity No. 3, ” but as to this latter legend no 
explanation was offered. ” 

Discussing the rule, the Court continued, 

”* * Thus the question is whether Gasque was entitled to 
a directed verdict. 

”He had divested himself of possession and entrusted it 
to Logan. By the written agreement he had retained title 
solely for the purpose of security. The other attributes 
of ownership such as possession, use, and control belonged 
to Logan; Gasque had retained nothing more than a lien for 
the unpaid purchase price. As we see it, liability against 
Gasque cannot be fashioned from the single fact that he 
owned the naked legal title to the taxicab. 

♦ * "We are forced to conclude that Gasque had as a matter 
of law clearly overcome the statutory presumptions of own¬ 
ership and agency, that there were no facts or inferences 
on which the jury could properly have based liability, and 
that it was error to have submitted the question of his lia¬ 
bility to the jury. ” 

Upon this law, the present appellant, Sky view Company, submits that the 
trial court erred in (1) overruling its Motion for a Directed Verdict and 
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(2) overruling its (post-trial) Motion for Judgment, n. o. v. 

As recently as 1951, this Court had occasion to reconsider the point, 
in the case of Harlem Taxicab Association vs. Nemesh , 89 U. S. App. D. C. 
123; 191 F (2d) 459; and from Judge Edgerton’s Opinion, I quote, 

"An associations name and insignia raise a presumption 
that it owns or controls a cab on which they appear, but 
this is decisive only in the absence of contrary evidence. 

"It (presumption) never had and cannot acquire the attri¬ 
bute of evidence in the claimants favor. Its only office 
is to control the result where there is an entire lack of 
competent evidence." 

In the present case the presumption was conclusively overcome by 
evidence of substantial character which the plaintiff did not even attempt to 
overcome. No contrary evidence was offered. Therefore, the Skyview 
Company was not the "owner" of the vehicle involved in this case within the 
meaning of our law and decisions interpreting that law. 

In addition to Mr. Montague being the "owner" of the vehicle, the 
evidence conclusively established that neither Mr. Montague nor Mrs. Mon¬ 
tague was an Employee of the Skyview Cab Company. The Company’s evi¬ 
dence, through its Vice-President, denied any employer-employee relation¬ 
ship; the testimony of both Mr. and Mrs. Montague was to the same effect. 
There was no contrary evidence on the point. 

Further, at the time of the accident, driver Mrs. Montague was not 
on any business or affairs of the Skyview Company. On the contrary, it 
stands uncontradicted that Mrs. Montague discontinued her use of the vehicle 
as a taxicab ”5 hours before the accident. " Her particular use of the vehicle 
on the trip leading up to the accident was on a personal or family matter, 
wholly unrelated to any business of the Skyview Company. Obviously, the 
Company’s business cannot be stretched to include the buying of phonograph 
records for the Montague family. Liability on the part of the Skyview Com¬ 
pany cannot be fashioned from this sort of evidence. 
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It is respectfully submitted that the Company 1 s motion for directed 
verdict should have been granted by the court below. Not to have done so 
is reversible error. The trial court had a second and later opportunity to 
correct this error, i. e., when the Company submitted its post-trial Motion 
for Judgment, n. o. v. Here again the court below disregarded the law as 
declared in the appellate decisions aforestated. This was error upon error, 

to correct which we have now come to this Court. 

_ • • ■. 

II 

That the plaintiff was negligent as a matter of law, on his own state¬ 
ment, and that such negligence on his part solely caused or proximately 
contributed to cause his accident, there can be no doubt. It defies all reason 
to say that any ordinarily prudent man would have acted as the plaintiff did 
on the night of January 7, 1953. While the law can make rules for the rights 
and control of pedestrians, the law cannot compel him to obey them. How¬ 
ever, the law can deny him any recovery when he acts foolishly reckless 
or careless. With traffic approaching - which his companion saw - plaintiff 
Goolsby could and should have remained on the curb or at the middle white 
line of H Street, both of which were places of safety, until he could negotiate 
a crossing in reasonable safety. He could have stopped anywhere between 
the north curb and such middle line of H Street, or even paused, and he 
would have been safe. The night was dark and rainy. He never saw - he 
did not even look in the direction of - the vehicle with which he came in 
contact. He darted quickly into the path of oncoming traffic that was pro¬ 
ceeding on the green light; he created a situation which no automobile driver 
could have avoided, and it was he, not Mrs. Montague, who caused this 
accident. That he was less speedy than his companion in the effort to dash 
into a lane occupied by a moving automobile within a few feet of him does 
not render a motorist negligent. A motorist is duty bound to exercise ordi¬ 
nary care; he is not an insurer against pedestrians acting in a foolhardy way 
or against accidents occurring. 


Certainly, by all standards, no ordinarily prudent person would have 
so acted in this case. 

On this subject of a pedestrian looking for approaching vehicles and 
looking effectually, this Court, in the case of Faucett vs. Bergmann , et al, 
57 App. D. C. 290, had considerable to say. In that case, Mr. Faucett 
was walking northward on the west side of 9th Street, crossing G Street, 

N. W. He had almost reached the north curbline of G Street and he did not 
see the Bergmann laundry truck until it was within a few feet of him. Many 
of the facts of the Faucett-Bergmann case are present in the instant case. 
This Court, affirming the lower court 1 s action in directing a verdict against 
the pedestrian, held: 

M He testified that when he first saw the truck coming toward 
him, at a distance of 5 feet from him, he jumped toward the 
curb, that the truck barely grazed him, and that the driver 
stopped the truck as quickly as possible. The truck was 
moving at a reasonable rate of speed and there is no testi¬ 
mony to impeach the competency of the driver or the effi¬ 
ciency of the truck 1 s brakes. Plaintiff testified that the 
driver failed to sound the horn, but under the admitted cir¬ 
cumstances that fact alone does not tend to relieve the plain¬ 
tiff of the charge of contributory negligence, nor to impute 
negligence to the driver. For it does not appear from the 
testimony that the driver in the exercise of reasonable care 
should have foreseen that plaintiff was about to step in front 
of the truck, in time to have prevented the accident. Accord¬ 
ingly, since plaintiffs testimcgiy established his own negli¬ 
gence, and failed to disclose negligence upon the part of the 
truck driver, the lower court was right in directing a verdict 
against him. M 

In the present case, the taxicab did not run over plaintiff Goolsby. This 
court, in the case of Boyd vs. Ottenberg , 72 App. DC 278, had occasion to 
consider the matter of a child running in front of an automobile, which did 
not roll over him. The Court said, 

"The very fact that the truck was stopped without running 
over the child seems to us conclusively to prove that the 
vehicle was moving slowly and that the driver was alert. " 

(The granting of a motion for directed verdict was affirmed 
by this Court) 
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Again, on the duty of a pedestrian to look and to look effectually, this Court, 
in Boaze vs. Windridge & Handy , 70 App. DC. 26, declared the rule, viz, 

” * * when the deceased undertook to walk from the south 
to the north side of the street, especially in view of the 
presence of parked automobiles on the near side, it was 
his duty to look in the directions from which danger might 
be expected and that, if he failed to do so and his negligence 
in this respect was the sole proximate cause of the injury 
there could be no recovery. If, therefore, the evidence 
had shown that the collision occurred as deceased emerged 
from behind a parked car and when the view of the driver 
of the motorcycle was; obscured, so that he could not see 
the deceased as he walked into his pathway, we should 
have to affirm the judgment of the court below.’’ [Note: 

Affirmance was not given upon the single ground that at 
the collision the motorcycle was on the wrong side of the 
street, which is not so in the present case] 

Other jurisdictions have followed the same rule, holding pedestrians 
responsible to look for approaching vehicles and to see what is there to be 
seen. 


The Illinois Appellate Court, Second District, General No. 10597, 
Agenda No. 19, decided January 29, 1953, reported in 1 CCH (2d) Auto 
Cases, page 986, in Budovic vs. Eschbach , held: 

’’Plaintiff alleged that as he approached the intersection, 
he looked in both directions, saw no cars on the highway 
and started to walk quickly across the highway. He was 
just a step from the opposite pavement when he was struck 
by defendant’s car. Defendant testified that as he approached 
the intersection he met an oncoming truck. Just after he 
had passed this truck, he saw the plaintiff step from behind 
it in front of his automobile. * * 

”Judgment for defendant was affirmed. ” 

The Wisconsin Supreme Court, No. 25, August Term, 1953 , 3 CCH 
(2d) Automobile Cases, Page 234, in Fessler vs. N.W. National Cas. Co ., 
held, 


’’The reviewing court affirmed the dismissal of the Com¬ 
plaint. Plaintiff, after alighting from a bus, attempted to 
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cross an intersection and walked in front of the bus and 
into the path of defendant’s car. 

”If negligence on the part of the defendant Braun can be 
inferred from any of the evidence, it is so slight that it 
fails to satisfy the rule requiring a clear preponderance. 

In our opinion the plaintiff’s negligence was at least as 
great as that of Braun, and the trial court properly di¬ 
rected a verdict for the defendant. Judgment Affirmed. ” 

* 

The United States Court of Appeals for the Fifth Circuit in No. 14, 624, 
Elmo vs. United States of America , 3 CCH Automobile Cases, (2) Page 
1135, decided February 9, 1954, the Court held, 

’’The judgment for defendant was affirmed, the reviewing 
Court rejecting plaintiff’s contention that the trial court 
erred in finding her contributorily negligent as to lookout 
since she had the right of way, being in a crosswalk, and 
was not obliged to anticipate that the driver of the jeep 
would run into her. There was evidence that plaintiff 
suddenly came out from behind a car and walked in front 
of the jeep. ” 

In this Elmo case a pedestrian control Regulation was introduced: 

’’But no pedestrian shall suddenly leave a curb or other 
place of safety and walk or run into the path of a vehicle 
which is so close that it is impossible for the driver to 
yield. ” 

In this connection, in the present case a similar Regulation was in evidence 
and before the jury, viz, 

’’Section 52(a) * * No pedestrian shall suddenly leave a 
curb or other place of safety and walk or turn into a path 
of a vehicle which is so close that it is impossible for the 
driver to yield. ” 

The jury in the present case simply refused to apply our Law to the evidence 
in the case. 

The nearby State of Virginia, in the case of Thornton vs. Downes , 14 
SE (2) 345; 177 Va., 451, held, 
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"A pedestrian stepping from sidewalk into street at inter¬ 
section must ascertain if traffic is approaching from left, 
and if way is clear pedestrian can proceed to comparative 
zone of safety, which is center of street, at which place 
pedestrian must look to right for approaching traffic, and 
pedestrian’s attempt to assert his right of way in face of 
traffic approaching dangerously close from the right would 
be contributory negligence which will bar recovery for 
injuries." 

Michigan, in a very recent case, Long vs. Garneau, 29 N. W., 2nd 
696; 321 Mich. 71, held, 

"Pedestrian who, in crossing the street, relied solely on 
fact that under city ordinance she had right of way, and who 
looked neither to right nor to left after she started to cross 
and did not look to see that green light had changed as she 
was crossing, was guilty of contributory negligence pre¬ 
cluding recovery from motorist when she walked against 
the automobile." 

Upon the better reasoned cases and overwhelming number of decisions 
over our country, appellants respectfully submit that, upon plaintiff’s own 
evidence, he was negligent as a matter of law and he should not be allowed 
to recover. 

In any event, Defendants’ Prayer for Instruction #7 (JA ) should 
have been granted. It was error for the court to deny Instruction #7, which 
correctly stated the law. 


Ill 

There is no substantial evidence to support or justify a verdict of 
$6,260.00 in this case. 

The Hospital Records (JA ) in evidence read, 

"A 35-year old male states that about nine or ten o’clock 
last evening as a pedestrian he was struck down by a taxi¬ 
cab. He was brought to EOR. Immediately treated for 
small laceration in the left occipital area and right fore¬ 
arm. Given penicillin and AT and discharged. He 
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returned in about four hours complaining of headaches, 
dizziness and had vomited three or four times. Was 
then admitted to the ward. " 

Out-of-pocket losses testified to by plaintiff (JA ) are as follows: 

Freedman T s Hospital $ 99.00 

3 North Carolina doctors (if the 
plaintiff is to be believed) 94.00 

Dr. Harvey Ammerman (not for any 
treatment to plaintiff, but for ex¬ 
amination and report to atty. 25.00 $ 218.00 

2 months at $7 0 week (if plaintiff is 
to be believed) $ 560.00 

$ 778.00 

Plaintiff T s evidence on loss of earnings was admittedly perjured; there 
was no un-perjured evidence or corrobboration for what plaintiff had said 
concerning his loss of earnings; no records; no income tax returns; no cor¬ 
roborating witness. The jury simply went haywire in reaching this verdict 
- what difference did it make^ the defendants vehicle was fully insured? 
Yet this Court in the case of Brooke vs. Croson , 61 App. D. C. 159; 58 F 
(2d) 885, held that insurance must not be considered by a jury in these auto¬ 
mobile cases. When Dr. Ammerman, who never treated the plaintiff, testi¬ 
fied that plaintiff’s blood pressure was normal; his head was normal; fundi 
were negative (no pathology present); the pupils were equal and small; ex¬ 
traocular movement was normal; that his divergent squint ante-dated this 
accident; that the remainder of the cranial nerves showed no abnormality; 
there was no a taxis dysmetria or nystagmus; the Rhomberg test was negative, 
which means normal; the sensory examination for all modalities was normal 
throughout; all tests were normal; that there are 20 or more causes of head¬ 
ache, plus the fact that the plaintiff has worked ever since, one may right¬ 
fully inquire: by what right does a jury bring in a verdict of $6,260.00? 

There should be no impropriety in arguing that, during the trial, Court and 
both counsel discussed the value of this case and all three agreed that$2500.00 
represented its true worth, yet plaintiff, we were told by his counsel, refused 
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to accept such a figure and demanded that a jury tell him how much he should 
have. That the plaintiff elected profitably to himself does not make a jury’s 
verdict proper. Juries lose all sense of reasonableness and propriety when 
they learn there is insurance in a case. Appellants respectfully submit that 
this is what occurred in this instance and this Court is petitioned to vacate 
the award and judgment. 

IV 

This case is saturated with perjury, false swearing and disregard for 
truth. Appellants submit that under the circumstances it was not possible 
for the jury in this case to return a proper verdict. Lying was rampant. 

The court below should have declared a mis-trial. Appellants should cer¬ 
tainly have a new trial, if for no other reason than that a plaintiff should not 
profit from his perjury. Having in mind that plaintiffs testimony at the 
trial was uncorroborated as to injury, alleged disability, and loss, the evi¬ 
dence established the following perjured evidence, evidence which was ma¬ 
terial to the real issues in the case: 

1. On May, 19, 1953, written Interrogatories were served upon the 
plaintiff in North Carolina; plaintiff Answered under oath on August 29, 1953. 
He swore under oath that he was employed by the Howard-Hickory Nursery 
Company when the accident occurred, at 85£ an hour; that the accident dis¬ 
abled him from continuing this employment for a period of 5 months. When 
confronted with the Deposition of the Treasurer of that Company at the trial, 
which showed that plaintiffs employment with that Company had terminated 
almost 2 years before the accident, all of this he admitted on the witness 
stand to be true (JA 39). When shown that he was not in fact working for 
that Company in any capacity at the time of the accident and that he had not 
lost therefrom the 5 months salary claimed, plaintiff again admitted that 
all of this was true (which, of course, was the contrary of what he had testi¬ 
fied to on his direct examination) (JA 39). He admitted the falsity of his 
direct testimony in these material respects. 
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2. Two days prior to trial, defendants took plaintiffs Discovery 
Deposition, in which he swore under oath that on the night of the accident, 
the truck and taxicab were westbound on H Street; that they were approach¬ 
ing him from his left; that the cab was passing the left side of the truck; 
that he crossed in front of the truck and the cab struck him on his left side. 
At the trial, two days later, he testified to the very opposite, viz, that the 
vehicles approached him from the right, were eastbound, and so forth. 
When a party testifies to one version of an accident and 48 hours later tells 
a story diametrically opposed to it (JA 37) in all of the pertinent factual 
matters, he is perjuring himself on one occasion or the other. The Court 
below noted these perjuries and commented upon them (JA 45-46, 105) and 
when the Court exploded his attempted explanation, the plaintiff blurted 
out, "I don T t know where the car [cab] came from. TT (JA 46). 

3. The plaintiff testified that he and Stanfield were at Union Station 
for 2 hours, 10 minutes of which they were checking baggage. Plaintiff 
could not explain where they went or what they did the rest of the time; but 
he denied any drinking. Witness Stanfield said they were drinking orange 
juice. Plaintiff and witness Stanfield testified they were all attending a 
party in an apartment house at New Jersey Avenue and H Street; with quite 
a few people as guests - a party being held in Goolsbys T honor. Plaintiffs 
mother-in-law, Monnie Leach, denied there was any party going on; that 
she and her daughter were quietly listening to the radio. It was Monnie 
Leach who gave the court a false address, which she admitted was false, 
an address she had left over 6 years before. Appellants concede that there 
are many contradictions during a trial, but in this case we have perjury 
and false swearing admitted, on matters which are basic in and to the case. 
Victims of such are entitled to a new trial. American Jurisprudence, 
Volume 39, Page 175, is authority for the rule that, 

”A new trial may be granted where a material witness has 

admitted that his testimony was mistaken or false. TT 

Citing cases in support thereof. 


It is respectfully submitted that the court below should have interrupted 
the trial of this case and invited the District Attorney to sit in on the pro¬ 
ceedings. Then a mis-trial should have been granted. Certainly, at a sec¬ 
ond trial, defendants’ position would be improved by having a Record of 
Conviction for use as evidence. It is not unlikely that perjury is committed 
in many cases and that the wrong-doers go unpunished, but where the perjury 
is demonstrated in open court, it should not be ignored, nor should the pro¬ 
ceeding be permitted to go on. Certainly, a wrongdoer should not be per¬ 
mitted to profit from his wrong. When you consider that this is simply a 
pedestrian knockdown case, without any fracture or dislocation of any bone 
or joint — and any very forceful contact of bumper with a man's leg would 
have fractured or dislocated a bone or joint -- and with no records to show 
any loss beyond the 10 days following the accident, we most earnestly 
plead to this Court to grant relief in the premises. 

V 

Under all of the evidence in the case, it was error for the Court to 
deny defendant’s Prayer for Instruction #7. The Prayer was not argumenta¬ 
tive, we respectfully submit. The Prayer was a correct statement of the 
applicable law. 

CONCLUSION 

It is respectfully submitted that the Judgments herein should be vacated 
and reversed. That Judgment n. o, v., be directed to be entered herein in 
favor of appellant, Skyview Cab Company. That the appellant, Ida Montague, 
be awarded a new trial herein or, in lieu thereof, a remittitur or modifica¬ 
tion of the verdict and judgment in such amount as this Court may find has 
the support of substantial evidence. And for such other and further relief 
as to this Court may seem just and proper in the circumstances. 

PAUL J. SEDGWICK 
Barr Building 
Washington 6, D. C. 

Attorney for Appellants. 
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JOINT APPENDIX 


PLEADINGS, DOCKET ENTRIES, & OTHER PAPERS 


[ Filed April 23, 1953] 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOSEPH GOOLSBY 
Shelby, N. C. 
and 

EFFIE GOOLSBY 
Shelby, N. C. 

Plaintiffs 


vs. 

IDA MONTAGUE 
654 6th Street, N. E. 
Washington, D. C. 
and 

SKY VIEW CAB, INC. 

1129 20th Street, N. W. 
Washington, D. C. 

Defendants 


CIVIL ACTION NO. 1842-’53 


COMPLAINT 
(Negligence - Personal Injuries) 

First Count 

1. The claim for relief herein on behalf of each of the plaintiffs 
against each or both of the defendants is for an amount in excess of Three 
Thousand Dollars ($3,000.00) and within the jurisdiction of this Court. 

2. Action is brought by the plaintiffs, both citizens of the United 
States and residents of North Carolina, against the defendant, Ida Montague, 
who is a resident of the District of Columbia and a citizen of the United 
States, and the defendant, Sky View Cab, Inc., a corporation, doing 
business in the District of Columbia. 



2 

3. On January 7, 1953, about 9:50 p.m., the plaintiff, Joseph 
Goolsby, was crossing the street at H Street and New Jersey Ave., N. W. 
He was crossing within the crosswalk of H Street from the north curb to the 
south curb, within the crosswalk and the light in his favor, when suddenly 
he was struck by a taxicab driven by the defendant, Ida Montague. Said de¬ 
fendant was proceeding in an easterly direction along H Street, N. W., had 
crossed New Jersey Avenue and had so carelessly, recklessly and negli- 

299 gently operated her motor vehicle and in violation of the traffic regulations 
of the District of Columbia that she caused the cab to strike the defendant 
and throw him through the air for a distance of about twelve feet. At the 
time she was driving a cab No. 54 bearing the name of the corporate de¬ 
fendant, Sky View Cab, Inc., and carrying the license H-669. 

4. As a result of said accident, the plaintiff, Joseph Goolsby, sus¬ 
tained serious injury to his skull, arms legs, back and other portions of 
his body, contusions of the various parts of his face and head and body; he 
has suffered and will continue to suffer from pains in the back and legs; he 
has incurred and will continue to incur expenses for medical treatment and 
medicines; he was unable to pursue his occupation, and suffered a loss of 
earnings thereby, all to the damage of the said plaintiff, Joseph Goolsby, 
in the sum of Twenty-five Thousand Dollars ($25, 000.00) 

Second Count 

1.. This is an action brought by the plaintiff, Effie Goolsby, wife of 
Joseph Goolsby, for the loss of his companionship and consortium, against 
the defendants, Ida Montague and Sky View Cab, Inc., a corporation, doing 
business in the District of Columbia. The amount in controversy involves 
a sum in excess of Three Thousand Dollars ($3, 000.00) exclusive of court 
costs and interest. 

2, 3 and 4. The plaintiff, Effie Goolsby, repeats all the allegations 
contained in paragraphs 2, 3 and 4 of the First Count of ihe Complaint, and 
therefore makes the same a part hereof as though fully recited at length. 

5. As a result of the said injuries, the plaintiff, Effie Goolsby, has 
lost and will in the future continue to lose the society, companionship and 
consortium of her husband, Joseph Goolsby, all to the damage of the 
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plaintiff in the sum of Five Thousand Dollars ($5,000.00). 

WHEREFORE, the plaintiff, Joseph Goolsby, demands judgment 
against the defendants, Ida Montague and Sky View Cab, Inc., a corpora¬ 
tion, in the sum of Twenty-five Thousand Dollars ($25, 000.00) for personal 
injuries sustained. 

300 WHEREFORE, the plaintiff, Effie Goolsby, demands judgment 

against either or both of the defendants, Ida Montague and Sky View Cab, 
Inc., a corporation, in the sum of Five Thousand Dollars ($5,000.00). 

/s/ Howard Vogel 

Attorney for Plaintiffs 

DEMAND FOR JURY TRIAL 

w 

Plaintiffs demand trial by jury of all issues herein. 

/s/ Howard Vogel 

Attorney for Plaintiffs 
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[ Filed May 1, 1953] 

A NSWE R i 

FIRST DEFENSE 

The complaint fails to state a cause of action against defendants upon 

i 

which relief may be granted. 

SECOND DEFENSE 

1. Defendant Ida Montague admits that she was the operator of a 
taxicab and that an accident occurred. She denies negligence on her part. 

2. Defendant Skyview Cab Company, Inc. dehies that it owned, opera¬ 
ted, maintained or controlled the taxicab described! in the complaint and 
denies negligence on its part. 


Defendants are without knowledge or information sufficient to 


form a belief as to the extent of the injuries and damages, if any, sustained 


by plaintiffs. 

i 

4. Defendants deny each and every other allegation contained in the 
■ complaint not herein specifically answered. 
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THIRD DEFENSE 

Plaintiffs' injuries and damages, if any, were caused by the negligence 
of the male plaintiff or, in the alternative, by contributory negligence of 
said plaintiff. 

/s/ J. Lawrence Hall 

Attorney for defendants 

(Certificate of Service) 


308 [ Filed December 20, 1954] 

PRE-TRIAL STATEMENT OF DEFENDANTS 

1. Defendant Ida Montague admits that on January 7, 1953 she was 
the operator of a taxicab and that an accident occurred. She denies negli¬ 
gence on her part. 

2. Defendant Skyview Cab Co., Inc. admits that the taxicab operated 
by defendant Montague bore its name and denies that said taxicab was 
operated in a negligent manner. 

3. Defendants say that the injuries and damages, if any, sustained 
by the male plaintiff were caused by his own negligence or, in the alterna¬ 
tive, by his contributory negligence in that the male plaintiff attempted to 
cross the highway between intersections; failed to observe the taxicab 
operated by defendant Montague before and during the time he was crossing 
the highway; stepped into the path of the taxicab operated by defendant 
Montague from behind a parked or stopped vehicle and violated Sections 53 
and 57 of the Traffic and Motor Vehicle Regulations for the District of 
Columbia. 

/s/ J. Lawrence Hall 

Attorney for defendants 

STIPULATIONS REQUESTED 

1. That within five days from date of pre-trial order, counsel for 
the parties will exchange the names and addresses of all witnesses to the 
accident known to them. 

2. That within 15 days from date of pre-trial order, counsel for 
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plaintiff will furnish to counsel for defendants copies of all doctors' reports 
and hospital reports in his possession. 

3. That within 15 days from date of pre-trial order, counsel for 
plaintiff will furnish to counsel for defendants an itemized statement of all 
special damages claimed. 

4. That defendants may have a physical examination of the male 
plaintiff prior to trial. 

5. That within 15 days from date of pre-trial order, counsel for 
plaintiff will furnish to counsel for defendants the information requested in 
interrogatories propounded by defendants to the plaintiff under date of 
November 10, 1954. 

6. That the Traffic and Motor Vehicle Regulations for the District 
of Columbia may be admitted into evidence without formal proof subject to 
appropriate objections. 

/s/ J. Lawrence Hall 

Att orney for defendants 

(Seen & Consented to: 

/s/ Howard Vogel 

Attorney for plaintiffs) 

[ Filed December 28, 1954] 

PLAINTIFFS PRE-TRIAL STATEMENT 

This is an action for personal injuries sustained by the plaintiff, 
Joseph Goolsby, as a result of personal injuries he sustained while a 
pedestrian. The plaintiff, Effie Goolsby, his wife, brings this action for 
the loss of his companionship and consortium. 

On January 7, 1953, about 9:50 p.m., the plaintiff, Joseph Goolsby, 
was crossing the street at H Street and New Jersey Avenue, N. W. He was 
crossing within the crosswalk of H Street from the north curb to the south 
curb, within the crosswalk and the light in his favor, when suddenly he was 
struck by a taxicab driven by the defendant, Ida Montague. Said defendant 
was proceeding in an easterly direction along H Street, N. W., had 
crossed New Jersey Avenue and had so carelessly, recklessly and negli- 
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gently operated her motor vehicle and in violation of the traffic regulations 
of the District of Columbia that she caused the cab to strike the plaintiff 
and throw him through the air for a distance of about twelve feet. At this 
time she was driving a cab No. 54 bearing the name of the corporate defend¬ 
ant, Sky View Cab, Inc., and carrying the license H 669. 

As a result of said accident, the plaintiff, Joseph Goolsby, sustained 
serious injury to his skull, arms, legs, back and other portions of his body, 
contusions of the various parts of his face and head and body; he has suffered 
and will continue to suffer from pains in the back and legs; he has incurred 
and will continue to incur expenses for medical treatment and medicines; 
he was unable to pursue his occupation, and suffered a loss of earnings 
thereby, all to the damage of the said plaintiff, Joseph Goolsby, in the sum 
of Twenty-five Thousand Dollars ($25,000. 00). 

Plaintiff, Effie Goolsby, demands judgement in the amount of Five 
Thousand Dollars ($5,000.00). 

The special damages arising from this accident are as follows: 

Doctor bill 
Hospital bill 
Loss of earnings 


/s/ Howard Vogel 

Attorney for Plaintiffs 

(Seen: 

/s/ J. Lawrence Hall 

Attorney for defendants) 

Counsel for plaintiffs will furnish counsel for defendants with specific 
acts of negligence upon which plaintiffs rely together with specific informa¬ 
tion as to injuries and damages claimed. 


/ s/ Howard Vogel 


7 

314 [ Filed March 30, 1955] 

VERDICT AND JUDGMENT 

This cause having come on for hearing on the 24th day of March, 1955, 
before the Court and a jury of good and lawful persons of this district, to 
wit: 

Boris P. Rosanoff Hilton V. Pierce 

Charles M. Peterson John E. Payne 

Elbert H. Gibson Mrs. Dorothy L. Quarles 

William T. Northington Clinton J. Brown 
Mrs. Julia M. Marshall John F. Henson 
Richard E. Kemp Mrs. Cecilia C. Fahey 

who, after having been duly sworn to well and truly try the issues between 
Joseph Goolsby, plaintiff and Ida Montague, and Skyview Cab, Inc., 
defendants, and after this cause is heard and given to the jury in charge, 
they upon their oath say this 30th day of March, 1955, that they find the 
issues aforesaid in favor of the plaintiff and that the money payable to him 
by the defendants by reason of the premises is the sum of six thousand and 
two hundred and sixty dollars ($6, 260.00). 

WHEREFORE, it is adjudged that said plaintiff recover of the said 
defendants the sum of six thousand and two hundred and sixty dollars 
($6,260.00) together with costs. 

Harry M. Hull, Clerk, 

By: /s/ Harry R. Martin 
Deputy Clerk. 

By direction of 
Judge Luther W. Youngdahl 
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315[Filed March 29, 1955] 

ORDER DISMISSING CAUSE 

This cause having come on for trial the 24th day of March, 1955, the 
same having been heard 

IT IS this 28th day of March 1955 ORDERED that this cause be, and 
the same hereby is dismissed as to the plaintiff Effie Goolsby on oral 
motion of the defendants. 

WHEREFORE, it is adjudged that plaintiff Effie Goolsby take nothing 
by this action, that defendants, gohence without day, be for nothing held and 
recover of plaintiff Effie Goolsby their costs of defense. 

Harry M. Hull, Clerk 
By /s/ Harry R. Martin 
Deputy Clerk 

By direction of 

Judge Luther W. Youngdahl 


316 [ Filed March 30, 1955] 

DEFENDANTS' INSTRUCTIONS 

No. 1 

The jury is instructed to return a verdict in favor of the defendant, 
Skyview Cab Company. [ Denied, LWY] 

No. 2 

The jury is instructed to return a verdict in favor of the defendant, 

Ida Montague. [Denied, LWY] 

* * * * * * 

318 No. 7 

The law requires pedestrians, as well as motorists, to be on the look¬ 
out for moving automobiles. If a pedestrian does not look for approaching 
vehicles he is negligent and he may not recover. Further, if a pedestrian 
says that he looked for moving vehicles and did not see what was there to be 
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seen, in the law it is as though he had not looked at all. If you find from the 
evidence that the plaintiff, Joseph Goolsby, did not see the defendants car 
until the moment he was struck, such failure on his part to maintain an ade¬ 
quate lookout for defendant's car is negligence, barring him from recovering 
in this case. [Denied as argumentative in this form. Given in Court's 
language. LWY] 


321 [ Filed April 4, 1955] 

MOTION FOR A NEW TRIAL 

The defendants, by counsel, move the court to vacate the verdict and 
judgment entered herein and to award a new trial to the defendants upon the 
grounds and for the reasons set forth in the accompanying Points and 
Authorities. 


[ Certificate of Service] 


P. J. Sedgwick 
Attorney for Defendants 
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323 [ Filed April 4, 1955] 

MOTION OF DEFENDANT, SKYVIEW CAB COMPANY, 

FOR JUDGMENT NOTWITHSTANDING THE VERDICT. 

The defendant, Sky view Cab Company, moves the Court to vacate the 
verdict and judgment in favor of the plaintiff, entered herein, and to enter 
judgment, n.o.v., in favor of defendant, Skyview Cab Company, for 
reasons following: 

1. There is no evidence to support a verdict for plaintiff against the 
defendant, Skyview Cab Company. 

2. The established law of this jurisdiction entitles said defendant to 

have judgment entered in its favor. Citing, 

Gasque et al. vs. Saidman, 44 A (2) 537 
National Trucking vs. Driscoll, 64 A (2) 304 
Marchetti et al vs. Olyowski, 86 U. S. App. DC 215 
Harlem Taxicab Association vs. Nemesh, 89 App. DC 123 
Peabody vs. Marlboro Implement Co., 63 App. DC 288, (in 
which certiorari was denied.) 

Mason vs. Automobile Finance Co., 73 APP. DC. 284 
Rabenovets vs. Crossland, 78 App. DC. 54, 

Penna. R. R., vs. Chamberland, 288 U.S. 333, 
and other cases to be cited. 


/s/ P. J. Sedgwick 

Attorney for defendant, 
Skyview Cab Company 

[ Certificate of Service] 


332 [Filed May 5, 1955] 

MEMORANDUM 

Plaintiff recovered a verdict against both defendants for $6,260 in a 
negligence action. Both defendants moved for a new trial and defendant 
Skyview Cab Co., Inc., separately moved for judgment notwithstanding the 
verdict. 

Evidence considered most favorably to plaintiff, as it must be con¬ 
sidered on a motion of this kind, indicates as follows: Plaintiff was walking 
in the regular crosswalk at the intersection of H Street and New Jersey 
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Avenue, N. W., from the north to the south curb. A truck driving east on 
H Street stopped to permit plaintiff to cross, when the defendants' cab 
suddenly came from behind the truck and struck plaintiff. 

This version of the accident was of course disputed by the defendants, 
but this conflict presented clear-cut issues of fact for the jury to resolve. 

Defendants vigorously assert that the testimony of plaintiff was so 
impeached as not to be worthy of belief. In pre-trial testimony, defendants 
333 claim that plaintiff's testimony was in conflict with testimony given at the 

trial, which so impeached his testimony as to destroy its credibility. Plain¬ 
tiff explains this by stating that there was no sketch of the intersection used 
in the deposition proceedings and he was confused as to direction and other 
matters which were later clarified for him when he saw a sketch. It was up 
to the jury to determine whether he was confused or whether he was changing 
his story. The Court is of the opinion that the evidence clearly justifies 
submission to the jury of the issues of negligence and contributory negli¬ 
gence. 

Defendants also complain that the verdict is excessive. Here, too, 
we must consider the evidence most favorable to plaintiff, and so consider¬ 
ing it, the jury was justified in finding that plaintiff suffered a cerebral 
laceration, a scraping of the brain. There was evidence that blood was 
found in certain spinal tests. Hospital records and medical testimony 
supported this proposition. Certainly if plaintiff suffered this type of in¬ 
jury a verdict of $6, 260 cannot be held to be excessive. 

Defendants complain also that the Court erred in not granting a mis¬ 
trial on the ground that plaintiff's witness Stanfield testified that an in¬ 
vestigator connected with defendant's insurance company came to his 
residence for a written statement about the case. The Court carefully in¬ 
structed the jury to disregard this statement as having nothing to do with 
the case. A side from that, however, considered in its proper context, 
this statement was so casual and insignificant that the Court does not 
believe that it affected the jury’s determination. 

Defendant Sky view Cab Co., Inc., separately asked for a judgment 
notwithstanding the verdict, contending that the evidence was not sufficient 
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334 to attach liability to said defendant on the ground that the defendant Ida 
Montague was not in the course and scope of defendant Skyview Cab and 
there was no control over the taxicab at the time of the accident by defend¬ 
ant Skyview Cab. The taxicab had the color scheme and bore the corporate 
name of Skyview Cab upon it. The cab was being purchased by defendant 
Ida Montague from defendant Skyview Cab. Evidence indicates that if 
defendant failed to continue to use the color scheme and corporate name 
upon the taxicab, defendant Montague would have to leave the organization 
of Skyview Cab. 

Although the vice-president of Skyview Cab Co., Inc., was a very 
unwilling witness and didn T t seem too frank in stating the facts, upon 
questioning by the Court he finally admitted that defendant Montague could 
not remain in the organization of the defendant Skyview Cab unless the color 
scheme and corporate name were kept on the taxicab. It is clear to the 
Court that the jury was justified in finding from evidence that if the defendant 
Montague did not continue to keep the color scheme and advertising of Sky¬ 
view Cab, that defendant could and would repossess the car. Therefore it 
seems to the Court that the jury reasonably could find that the taxicab was 
subject to control of defendant Skyview Cab Co., Inc., so as to conclude 
that the car was driven within the scope of employment of defendant Skyview 
at the time of the accident. See Harlem Taxicab Ass T n. v. Nemesh , 89 U. S. 
App. D. C. 123; Callas v. Independent Taxi Owners' Ass'n., Inc., et al., 

62 App. D. C. 212. 

The Court therefore concludes that defendant Skyview Cab Co., Inc., 
is not entitled to judgment notwithstanding the verdict. Defendants have had 

335 a fair trial and both motions should be denied. 

/s/ Luther W. Youngdahl 
Judge 
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336 [Filed May 5, 1955] 

ORDER 

The above entitled matter came on to be heard before the under¬ 
signed on a motion by both defendants for a new trial and on a motion by 

defendant Skyview Cab Co., Inc., for a judgment notwithstanding the 
verdict. 

Upon consideration of arguments of counsel, authorities submitted, 
and all proceedings occurring herein, it is this 5th day of May, 1955, 

ORDERED That defendants’ respective motions be and the same are 
hereby denied as to all issues raised. 

By the Court: 

/s/ Luther W. Youngdahl 
Judge 


337 [ Filed June 1, 1955] 

NOTICE OF APPEAL 

.Notice is hereby given this day of May, 1955, that Ida Montague 
and Skyview Cab Company, Inc., a corporation, hereby appeals to the 
United States Court of Appeals for the District of Columbia from the judg¬ 
ment of this Court entered on the 5th day of May, 1955 in favor of Joseph 
Goolsby against said Ida Montague and Skyview Cab Company, Inc. 

/s/ Paul J. Sedgwick 

Attorney for Defendants 

Copy for: 

Howard Vogel, 

Attorney for Plaintiff 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 

JOSEPH GOOLSBY 

one of the plaintiffs herein, was called as a witness and, being first duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. VOGEL: 

Q. Mr. Goolsby, will you please state your full name and address? 

A. Joseph Goolsby, 1012 Frederick Street, Shelby, North Carolina. 

♦ * * * * * 

Q. Mr. Goolsby, did there come a time that you were involved in an 
automobile accident in Washington, D. C. ? A. I did. 

Q. What was that date, please? A. The 7th of January, 1953. 

Q. Can you please tell this jury what was the circumstances of your 
being here in the District of Columbia at that time? A. I was visiting my 
mother-in-law, my wife and I. 

Q. Where does your mother-in-law live? A. She lives at 735 New 
Jersey Avenue. 

Q. How long had you been here? A. About a week. 

Q. Was there anyone else with you from Shelby? A. Yes, sir. 

Q. On this visit? A. Yes, sir; there were. 

Q. Who was that, please? A. Mrs. Burris. 

Q. Do you know how that is spelled? A. No, I don’t. 

MR. VOGEL; I believe it is B-u-r-r-i-s. 

BY MR. VOGEL: 

Q. Was your wife with you on this occasion? A. Yes, sir. 

Q. Where were you just prior to this accident? A. I didn’t under¬ 
stand. 

Q. Could you tell us where had you been about an hour before this 
accident had occurred ? A. We had been to the Union Station to send out 
luggage back to Shelby. 

Q. When you say ”we” whom do you mean? A. Mr. Joe Stanfield 


and I. 


Q. And is Joe Stanfield a friend of the family? A. Yes, sir. Me 

i 

and wife’s mother of the family 

Q. Please try to speak a little louder and a little bit more clearly, 
Mr. Goolsby, so I can hear you. A. All right. 

Q. Now, how long before this accident did yod check your luggage at 
Union Station? A. What? 

; 

Q. About how long before the accident did you check your luggage at 

i 

Union Station? A. About ten minutes. ! 

i 

Q. And how did you — was it in Mr. Stanfield’s car? A. Yes, sir. 
Q. Will you please tell us where you and Mr. Stanfield parked when 

i 

you returned from Union Station? A. We parked, is far as I know, about 

l 

Washington, I think it was on the north side of New Jersey Avenue. 

MR. VOGEL: If Your Honor please, I should like to make a 
diagram for the jury at this time. j 

THE COURT: I don’t think we are going to take time now to 
draw the diagram. You can do it during the recessi I don’t think we should 
take the time out now to draw it. You should have done that outside of court 


hours. 


* 


MR. SEDGWICK: I wonder, if Your Honor please, may we have 
the man’s verbal testimony before — 

THE COURT: We will go ahead with his testimony, and if there 
is anything you want to draw on the board, you can do it during the recess 
BY MR. VOGEL: 

Q. Are you familiar with Washington? A. No, sir. 

Q. Are you familiar with which way H Street, where it goes, east 
and west or north and south? A. No, I am not. 

THE COURT: Did you give your counsel the information from 
which the complaint was drawn up in this case ? 

THE WITNESS: The best I knew how. 

THE COURT: In the complaint — you signed this complaint, 
didn’t you? You or your counsel signed it for you? In your complaint you 
allege this information as to which direction the streets run and so forth. 
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THE WITNESS: The best I knew how. 

THE COURT: Then you are familiar with the way the streets run? 
THE WITNESS: No; I don T t know one direction from the other. 

THE COURT: Where did your counsel get this information from ? 
THE WITNESS: I think he asked me. I told him the best I knew 

how. 

THE COURT: Then go ahead. 

BY MR. VOGEL: 

Q. You tell us, to the best of your ability, Mr. Goolsby, where the 
car was parked, on what street, after you came back from Union Station. 

A. It was parked on New Jersey Avenue. 

Q. On New Jersey Avenue? A. Yes, sir. 

Q. Near what other street? A. Near H Street. 

Q. Could you please tell us approximately how many feet from the 

15 corner of H Street and New Jersey Avenue was that car parked? A. Well, 
as far as I know I guess about 30 feet or more. 

Q. And about what time was that? A. It was close around to ten 
o'clock. 

Q. Can you describe the weather that night? A. It was drizzling 

rain. 

Q. After you parked your car, will you please tell these ladies and 
gentlemen just what you did, where you walked, and the direction in which 
you walked, to the best of your ability? A. The way I understand New 
Jersey Avenue is going this direction, we parked — H Street comes this way. 
We parked right above H Street on the right-hand side of New Jersey Avenue. 
We gets out of the car, come down the sidewalk, and started to cross H 
Street, and we gets a little over half way of H Street. I walked past — a 
big truck was sitting a little over half way of the street. 

Q. Before we get to that point, can you please tell us, was there a 
traffic light on the corner of H Street and New Jersey Avenue where you 
were about to cross the street? A. Yes, there were. 

Q. Was there a traffic signal? A. No, there is a traffic light. 

16 Q. A traffic light? A. Yes. 
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Q. Could you please tell us what color that traffic light was as you 
began crossing H Street? A. Green. 

Q. Green? A. Yes, sir. 

Q. It was in your favor? A. Yes, sir. 

Q. Will you continue from there what you did? A. And just as I 
walked past the truck I saw a car. I am not sure what happened. I don’t 
know exactly which side it was on. All I knew I tr ied to run and I was hit. 

THE COURT: What was that answer , ’’tried to run”? 

THE WITNESS: Yes, I tried to get out of the way of the car. 

THE COURT: Out of what car? 

THE WITNESS: It was a taxi I found out later, but I didn't 
know at present what kind of a car it was, what color. I knew it was — 
something lights right over me. I tried to get out of the way. 

BY MR. VOGEL: 

Q. Were you walking with Mr. Stanfield? A. Yes, I were. 

17 Q. Do you remember on what side Mr. Stanfield was as you were 

walking across H Street? As you were crossing H Street, was Mr. Stan¬ 
field on your left side or on your right side, to the best of your recollection? 
A. I think now he was on my right side. 

Q. Did both of you cross at the same time? A. Yes, sir. He 
probably was a little bit in front of me, maybe walking just a little in front. 

Q. With respect to the middle white line along H Street, could you 
tell this jury where the truck was ? Was it near the white line as it came 
toward you, or was it near the curb? A. It was near the middle white 
line. 

Q. Near the middle white line? A. Yes, sir. 

Q. Can you tell us whether the truck was moving, or was it at a 
standstill when you began crossing the street? A. Well, as far as I 
remember it was standing still when I walked by. 

Q. With respect to the white lines in the crosswalk, can you tell 
us where the front of the truck was, with respect to the left line as you 
were crossing the street? A. It was right at the white line. The truck 
stopped right at the white line. 
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Q. Would you tell us with respect to both white lines, where you 

18 were walking as you walked across H Street? A. Approximately in the 
middle of the lines. 

Q. Do you recall from which side the taxicab came? A. To my — 

Q. Yes? A. It came around to my right, as far as I can remember. 
Q. All right. Will you continue from there? Just what happened? 

A. Well, when I saw the lights I tried to jump out of the way, and I 
couldn’t, and I was hit. And that’s all I remember until they picked me up. 

Q. How close to the other side of the street were you, the other side 
of H Street were you, when you were struck by the taxicab? A. About 
eight or ten feet, as far as I can remember. 

Q. About eight or ten feet from the other side of the curb? A. Yes, 

sir. 

Q. That is the side of the street to which you were walking. A. 
That’s right. 

Q. In other words, you almost reached the other side of the street 
when you were struck? A. Yes, sir. 

Q. Just tell us what happened from that point on. A. Well, Mr. 
Stanfield — 

19 Q. I wanted to ask you this question: What happened to you when 
the car struck you? A. I went up, I don’t know, it seemed like 10 or 15 
feet in the air. I don’t know, but it seemed like it to me. And I fell. Then 
I didn’t know anything for a while. 

Q. How did you fall, on what part of your body? A. On my left 
side, on my head, and my left side. 

Q. Did you fall unconscious, do you know? A. For a while. 

Q. Tell us what happened after that. A. When I knew the thing, 

Mr. Stanfield and somebody, I don’t know who, they was picking me up. 

Q. Do you remember who it was who picked you up, beside Mr. 
Stanfield? Was it a man or a woman? A. It was a man. 

Q. And Mr. Stanfield. And then what happened? A. They took me 
to the hospital. 

Q. How did you get to the hospital? A. This lady cab driver what 


19 


hit me took me. 

Q. In her cab? A. Yes, sir. 

Q. Do you recognize this lady as the taxicab driver at that time ? 

A. No, I don’t. 

20 Q. You don’t remember? A. No, sir. 

******* 

Q. Will you please tell this jury what happened when you were 
brought to the hospital? A. Well, they took me to the hospital and sewed 
up my arm here (indicating). 

******* 

MR. VOGEL: For the purposes of the record, Your Honor, it 
shows a horseshoe scar, with the right side about two and a half inches, 
and the left about one inch. That is about three inches above the wrist. 
******* 

Q. What happened to the top of your head? A. Well, I fell on my 
head, and it cut a gash on my head up near the top. 

Q. What, if anything, did they do for it at the hospital? A. They 
sewed it up when I first got there. 

Q. What other injuries did you receive? A. My back and my side. 
******* 

22 Q. How long were you in the hospital before you were discharged ? 

A. The first time about an hour, I guess. 

* * * * * * * 

Q. When you left the hospital, where did you go? A. I come back to my 
mother-in-law’s home. 

******* 

Q. Do you recall what happened, how you felt, whether or not you 
had any pain in various parts of your body when you arrived at your mother- 
in-law’s home? Please describe that to the jury. A. Well, I wasn’t 
hurting too bad when I got back. I thought that I would be all right. So I 
came there, and my wife told me, she says, ’’Lay down. ” So I laid down. 

I just become sick all at once. I got pained. I got sick on my stomach, 
and just seemed like everything just going round and round, excuse the 
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expression, so I started heaving. At that time I told the wife, ’’Don’t take 
me back to the hospital. ’’ I figured I would be all right. She told Mr. Stan- 

23 field to get some way to carry me back because I was very sick. So he 
called somebody, I don T t know who he called. At that time I told them I 
was beginning to get cold. The last I remember my mother-in-law put a 
hot pad or something to me, and that is the last I remember. When I came 
to again two policemen were carrying me down the steps. 

Q. Where did the police officers take you? A. Back to the hospital. 

Q. In their car, their patrol car? A. I reckon. 

Q. About how many hours after you had returned from the hospital 
did you go to the hospital the second time, if you know? A. About an hour. 
I am not sure. 

Q. You are not sure? A. No, sir. 

Q. When you arrived at the hospital, how long did you remain there? 
A. Ten days. 

Q. Can you please tell us what type of treatment, or what they did 
for you at the hospital? A. Well, when I first got to the hospital the 
second time, the last I remember a doctor or somebody told me to count -- 

MR. SEDGWICK: Objection to hearsay. 
******* 

24 Q. Then what else did you do, or what did the doctor do for you? 

A. I don T t remember. When I knew anything else the next morning I was 
in bed. 

Q. Can you please tell us whether or not any X-rays were taken of 
any portions of your body while you were at the hospital? A. Yes, there 
were. 

25 Q. Of what portions of your body? A. My head. 

Q. Can you tell us anything else that either the nurses or the doctor 
did to you, or whether there were any specimens that they took from you? 
A. Yes. They gave me, I remember, some pills. I don’t know what kind. 

Q. A little bit louder. A. They gave me some pills. I don’t know 
what kind. They gave me some shots, but I don’t know — 

Q. They gave you some shots? A. Yes, sir. 
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Q. Yes? A. And they gave me three spinal taps. 

Q. Three spinal taps? A. Yes, sir. 

Q. How did they go about doing it, if you know? A. Well, this 
orderly or something, they told me to bore up in the bed, and they would 
hold my feets and hands so I wouldn’t stretch out, and the doctor would 
stick a needle in my back. 

Q. Did you see that needle? A. Yes, I saw it. 

Q. About how long was that needle? A. It looked like to me that it 
was about that long (indicating). 

26 MR. VOGEL: Indicating about six inches? 
******* 

Q. Would you please stand up, Mr. Goolsby, and show this jury 
what part of your back they stuck that needle in ? Just turn around and point 
to the part of your back. A. (Indicating) Right along in here. 

MR. VOGEL: Indicating about the small of the back. 

BY MR. VOGEL: 

Q. How many times did they do that to you? A. Three times. 

Q. Was that all the same day? A. No, sir. 

Q. Do you recall about how many days apart you received these 
three spinal taps ? A. I think it was about every day they give me one of 
those. 

Q. Now, Mr. Goolsby, will you please tell this jury where you felt 
the pain while you were in the hospital, and what you experienced? A. Well, 
I felt pain in my head and back. The most trouble it gave me when I was in 
the hospital. My head gave me more trouble than anything else. 

27 Q. Can you describe the type of pain you had in your head? Can you 
describe it in any way? A. I don’t know. When I was a little boy I used to 
turn around and get swimmy-headed, keep turning around till you get 
swimmy-headed. But the only difference I could see in that, I wasn’t 
hurting when I was a little boy, but this I would be very pained. My head 
would go swimming and aching. 

Q. Could you please tell us for how long did this headache continue 
while you were in the hospital? A. Most of the time I was in, every now 


22 


and then. 

Q. Can you tell us whether or not it had any effect upon your sleep¬ 
ing, or whether any of these injuries had any effect on your sleeping? 

A. Yes, it did. 

Q. Can you tell us in what way? A. Well, sometimes I would be 
asleep, and I would wake up with those terrible headaches and swimming in 
the head. 

Q. Can you tell us whether or not the nurses gave you anything for 
these pains? A. Yes, sir. 

Q. Or the doctor? A. Yes, they did. 

Q. What did they give you? A. I don’t know. 

28 Q. And when they gave you these pills or liquid, or whatever they 

gave you, did your headache go away? A. Well, it seemed like every 
time they would give me one, it wouldn’t be long before I would go to sleep. 

Q. Then when you would get up, would your headaches reoccur, 
would they come back to you? A. Sometimes. 

Q. Did there come a time when you received a bill from the hospital ? 
A. Yes, I did. 

Q. Do you know how much that bill was for? A. $99, I think. 
******* 

BY MR. VOGEL: 

Q. And after you left the hospital, Mr. Goolsby, will you please 
tell this jury where you went? A. I went back to Shelby, North Carolina. 

Q. Who took you to the station? A. Mr. Stanfield. 

Q. And when you got home, what did you do? A. I went to bed. 

Q. What kind of work, Mr. Goolsby, had you been doing just before 
you had come to Washington? A. I had a half ton truck, and I would go 
around and pick up iron, rags, and buy old pieces of cars that wasn’t any 
good, and cut them up and take them to Charlotte, North Carolina and sell 
them. Hauling junk, you might call it. 

Q. Hauling junk? A. Yes, sir. 

Q. You were self-employed? A. Yes, sir. 

Q. Were you employed by any company before you went into business 
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for yourself? A. At the Howard Hickory Nursery. 

Q. What kind of work did you do for them? A. We set out 
shrubberies, and different things. 

Q. What salary did you — about how much did you make a week while 

you worked for them? A. Oh, about $35 or $40 a week. 

♦ * * * * * * 

Q. How long did you work for Howard Hickory Nursery? A. About 
five or six weeks. 

Q. Do you remember when you last worked for them? A. I think it 
was May. 

Q. Of what year? A. In’51. 

30 Q. Can you please tell this jury approximately how much your income 

was prior to this accident? About how much did you make a week? A. 

Well, I figure I made about $70 or $75 a week. I didn’t run the same thing 
every week because some weeks you would get more iron to sell than you 
could others. Some weeks it would be a good week. I would have as high 
as $100 a week, some weeks. Some weeks it would be $60 or $70 a week, 
some weeks. 

Q. How many children do you have? A. Six. 

Q. And your wife is living with you? A. Yes, sir. 

Q. Would you please tell this jury the age of each one of your 
children ? 

A. Well, the first one — 

Q. Whether they are boys or girls, too. A. Boys or girls. My 
oldest girl is fourteen, from down to six. Six to fourteen. 

Q. When you got back home to Shelby, North Carolina, how long did 
it take you before you were able to go back on your job of hauling junk and 
in selling junk? A. About five months. 

Q. Did you have any income coming in to you from any source? 

A. No, sir. 

Q. How did you meet your expenses? A. Well, my brother and 
sisters helped me. 


31 
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Q. Then you didn’t have any income from your production for a 
period of five full months? A. That is right. 

Q. How much would you say you made on an average during the 
entire year, per week, just on an average, considering that you have lows 
and highs? A. Oh, about $75. 

Q. $75 a week? A. Yes, sir. 

Q. What expenses did you have in running your business? A. Well, 

I had to buy gas and — 

Q. About how much would your gas cost you ? A. About $7 or $8 a 

week. 

Q. What other expenses? A. Well, not any only when the truck 
break down or something like that, and I would mostly fix it myself. That 
is about all the expenses I had. 

Q. Can you tell us approximately how much, to the best of your 
knowledge, did your expenses run per week, for running your business and 
your car? A. Well, I figure about $15, I guess. 

Q. When you mentioned that you made $75 a week, was that the 
32 amount of money that you were left with, or is that the amount of money 
that you made as gross before you deducted your expenses ? A. Well, 
that amount most times would be my profit, what we call the profit after I 
buy the stuff and take it and sell it, taking out what I paid for it, and taking 
out what I made on the stuff. That is what we call profit. That’s profit. 

Q. That left you about how much? A. About $75 a week. 

Q. Where did you run your business from ? Did you have an office 
of your own or a yard of your own? A. No, just ran it from home. 

Q. Could you please tell us, Mr. Goolsby, did anybody work for 
you? A. No, sir, all myself. 

Q. After five months, do we under stand that you began going back to 
your job, back to your business? A. Yes, sir. 

Q. Could you please tell us whether these injuries had any effect 
upon your income, and if so, in what manner? A. Well, the only effect 
it had on it was if I would lift anything heavy I would -- either my back would 
start to hurting me or I would get swimmy in the head, and therefore some- 
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time I would be out working, if I do much lifting or bending over, you see, 

33 I would get sick, and I would have to quit, and I wouldn T t make as many 
hours I had been making. 

Q. As a result of this impairment, can you tell us approximately 
an average of the profit you made a week after this accident, to the present 
time? A. Well, I figured up a couple of weeks what I could do, and I made 
one week, I made $40 that I kept account, and I made $43. 50 one week that 
I kept account. I just figured up to see what I was making. So the two 
weeks that I kept any account of any profit, that is what I made. 

Q. Then on the average of the whole year after the accident, about 
how much would you say you averaged a week? A. About $40 or $50 a 
week. 

Q. About $40 or $50? Would you say closer to $50 or closer to $40? 
A. I believe it was closer to $50 on that. 

Q. $50 a week? A. Yes, sir. 

Q. Did you keep any books and records, Mr. Goolsby? A. No, sir. 

Q. Have you ever filed an income tax return? A. No, sir. 

Q. Do you know whether you would have to pay any income tax as a 
result of the number of dependents that you have? A. No, sir, I was told 
that I wouldn’t [ have] to pay any. 

34 Q. How much education have you had? A. Very little. 

Q. Can you tell us how high you went? A. Third grade. 

Q. Third grade? A. Yes, sir. 

Q. Was that in North Carolina? A. Yes, sir. 

Q. Can you tell us whether this injury to your head has had any 
effect upon your livelihood in any way other than what you mentioned a 
moment ago about swimming or these dizzy spells ? A. Only the 
difference I see when I take these spells, I can’t stand fuss or anything like 
that. 

Q. You can’t stand what? A. Any kind of fuss or kids playing, or 
something like that. I am used to playing with my kids often in my home, 
baseball with them. I used to play often with my kids, play ball with them, 
shot marbles with them. Now it seems like my little girl, the baby girl, 
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she is six, and she is very fond of me. She likes to play with me all the 
time. A few times since this happened I know I have scolded her when I 
didn’t supposed to, but I would tell her afterwards I was sorry it happened, 
and she would come to ask me what was the matter, why I scold her. I 
would tell her I am sorry, I just wasn’t feeling good. That’s all. 

35 Q. Has this injury had any effect as far as your relationship with 
your wife is concerned ? 

A. No, only that my back hurts me when I do. 

Q. By ’’relationship” you mean sexual relationship? A. Yes, sir. 

Q. How old a man are you, Mr. Goolsby? A. Thirty-seven. 

Q. And can you tell us prior to this accident about how often would 
you have sexual relations with your wife? A. Before this accident I would 
average two, three, maybe four times a week. 

Q. Yes. After this accident? A. Once, sometimes twice, some¬ 
times not at all. 

Q. Now, would you tell us this, please: Can you tell us what other 
effect these injuries have had upon you? A. No. That’s all I figure it 
hurts me bad. That’s all. 

Q. When you got back to Shelby, North Carolina, did you receive any 
treatment from a doctor? A. Yes, sir, I did. 

Q. What is the name of that doctor? A. Dr. Singleton. 

Q. Dr. Singleton. A. Yes, sir. 

36 Q. About how often, to the best of your recollection, did Dr. 

Singleton come to your home during the first five months, if you remember? 
A. Two, three times a week, sometimes, some weeks. 

Q. And did there come a time that you went to his office after you 
got better? A. Yes, sir. 

Q. Can you tell us what he did to you? What he did for you? A. 

Well, he gave me a ’scription; after he examined me a time or two he told 
me there wasn’t anything he could do, just give me a ’scription. 
******* 

A. He gave me a shot most of the time. Then he gave me a 
’scription to the drugstore. 
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Q. He gave you a shot ? A. Yes, sir. 

Q. Do you know what that shot was ? A. No, I don T t. 

Q. Was it injected into you with a needle ? A. Yes, sir. 

Q. To the best of your memory, can you tell us about how many 

37 times you went to Dr. Singleton, and how many times he came to 
your home ? A. I don’t know at all. I guess about 30 some time. 

Q. I show you a copy of this bill from Dr. George W. Singleton 
dated February 3, 1955, enumerating the calls he made to you, and the 
dates, and the amount he charged for each, and can you tell us whether 

this is the $86-bill that you received ? A. Yes, sir. 

****** 

Q. Did you go to any other doctors in Shelby, North Carolina ? 

A. Yes, sir, twice. 

****** 

38 A. I went to Dr. Fred Falls. I went to him once. 

Q. How much did he charge you ? A. Four dollars. 

Q. What was the purpose of your going to Dr. FaUs ? A. WeU, I 
wasn’t feeling so good, and I had one of these spells, and Dr. Singleton 
was out of his office, and I wanted to see some doctor, so I went to 
Dr. Fred Falls. 

Q. Who was the other doctor that you mentioned you went to ? 

A. Dr. Craig Jones. 

Q. Dr. Craig Jones ? A. Yes, sir. 

Q. How many times did you go to him ? A. Just once. 

Q. How much did you pay him ? A. Four dollars. 

Q. Why did you go to Dr. Jones ? A. Well, Dr. Jones is a surgeon 
there in Shelby. 

Q. A surgeon ? A. Yes, sir, and I wanted to find out was there 
anything he could do to stop these attacks from coming on me, and he told 
me the only thing — 

MR. SEDGWICK: Objection. 

MR. VOGEL,: You are not supposed to tell what he told you. 
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BY MR. VOGEL: 

Q. As a result of the conversation that you had with this surgeon, 
can you please tell us whether you went to the hospital ? A. No, sir. 

Q. Why didn’t you go to the hospital ? A. I didn’t have the money. 

Q. Can you tell us approximately what date it was that you went to 
this surgeon, Dr. Jones ? A. I believe it was in May, I believe it was. 

Q. May of what year ? A. In ’ 53. 

Q. May of ’ 53 ? A. Yes, sir. 

Q. Can you please tell us whether as a result of a telephone call 
from me, that you went to a Dr. Gannon for the taxicab company on 
February 7, 1955. ? A. Yes, sir. 

Q. Did you come here especially for that from Shelby, North 
Carolina, for this examination ? A. Yes, sir. 

Q. And at the time that you were here, can you please tell us whether 

40 you visited any other doctor in the District of Columbia? A. I did. 

Q. What was the name of that doctor ? A. I don’t — I forgot his 
name. I don’t know his name. 

Q. If I mention Dr. Ammerman to you? A. That’s the name, 
Ammerman. That’s right. 

Q. And as a result of your conversation with me, did you go to 
Dr. Ammerman ? A. I did. 

Q. Were you examined by him ? A. Yes, sir. 

Q. Do you know how much he charged you for that examination ? 

A. No, I don’t. 

Q. Did you then go back to Shelby, North Carolina, after you were 
examined by both doctors ? A. Yes, sir. 

Q. When was the last time that you felt pains in your head? A. It’s 
been about three weeks ago. 

Q. Can you describe how you felt ? A. Well, this pain — seemed 
like these pains would be right at the bottom of my back, the lower part 
of my back. They way they feel it seemed like they range to the left. It 

41 seemed like sometimes my whole left hip pains me too, at the bottom of my 
back. 
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* Q. When was the last time you felt the pains to your head? A. I 
had some pains in my head last night. 

Q. And about how many times a week would you say, to the best of 
your recollection, about how many times a week would you say that you 
have pain in your head? A. Oh, now, they don’t — sometimes they miss 
a whole week or more before they come. 

Q. But they have not stopped, is that correct? A. No, sir, they 
have not stopped. 

****** 

CROSS- EXA MINA TION 
BY MR. SEDGWICK 

****** 

41-b Q. Now, Mr. Goolsby, you testified in answer to your attorney’s 

question this morning, and I direct your attention to the day of the accident, 
that you had been to Union Station to check some bags. A. Yes, sir. 

Q. Luggage? A. Yes, sir. 

Q. Now, you went to Union Station with Mr. Stanfield? A. Yes, sir. 

Q. And you went in his car? A. Yes, sir. 

Q. What time did you meet up with Stanfield during the course of 
that day, before you went to the station? A. Well, I guess it was about 
five or six o’clock. 

Q. At five o’clock you went over to a party on some street that was 
being attended by about nine guests, including yourself and your wife and 
Mr. Stanfield, some sort of a farewell party to you and your wife returning 

down to Shelby? A. That’s right. 

****** 

Q. How long did the party continue on? A. I guess a couple hours 
42 until I got hit. 

Q. Until what? A. Until I got hit. 

Q. Now, you didn’t have your accident until about ten o’clock that 
night, did you? A. That’s right. 

Q. And did the party continue that long? A. No, sir. 
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Q. What did you mean then a moment ago when you said the party 
continued until you got hit? A. Well, what I mean, it didn’t start until 
about eight o’clock, approximately eight o’clock, before they all met up 
there. 

Q. Did the party start at five? A. No, sir. 

Q. Didn’t you get there at five? A. No, sir. 

Q. What time did you get there? A. Oh, about seven. 
****** 

Q. Mr. Goolsby, just before the recess you testified that you 
arrived at this party gathering at seven o ’clock in the evening. Do you 

43 recall? A. Yes. 

Q. That is the truth, is it? A. Yes, sir. 

Q. Do you remember the day before yesterday giving a deposition 
under oath where you were asked questions, on March 23, 1955, with your 
lawyer present, and with my being present also, and I was asking you about 
the events of the day? Do you recall testifying in answer to these questions 
as follows, reading from page 6: 

"Question: And what time did you arrive at their house 
earlier in the day? 

’’Answer: I guess about five o’clock, as far as I can 
remember. 

"Question: And between five and eight o’clock when 
you left, what did you do there ? 

"Answer: Just sitting and talking. 

"Question: You had nothing to eat? 

"Answer: No, I believe we ate before we went over 
there." 

Did you so testify the day before yesterday that it was at five o’clock 
that you arrived at this party? A. At this house I did. 

/ 

Q. And today you testify that it is seven o’clock, is that right? 

44 A. The party started about seven. 

Q. Now, isn’t your change in testimony because you have talked with 
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Mr. Stanfield since? A. No, sir. 

Q. Do you remember yesterday when at noontime I saw you and 
Mr. Stanfield and your lawyer over here, and I spoke to Mr. Stanfield? 

A. Ido. 

Q. Do you recall what I said to him? A. Not sure. 

Q. Well, would you recall if I told you that I said to him in the 
presence of you and Mr. Vogel, ’’You had better get Mr. Goolsby straight¬ 
ened out on things?” Do you remember my saying that to him? A. I 
thought you meant better straighten out Mr. Stanfield. 

Q. You understood that you were to get it straightened out with 
Stanfield, is that it? A. I understood you to tell this lawyer to get Stanfield 
straightened out. 

Q. You thought that is what I said? A. That T s right. 

Q. Well, let T s pass to something else. Were you there from five 
until eight o’clock in the evening? A. Yes, sir. 

45 Q. And did you then go with Mr. Stanfield to Union Station? A. Idid. 

Q. And you went in his car? A. I did. 

Q. And you checked some bags there? A. That’s right. 

Q. And it took you about ten minutes to do the checking at Union 
Station, is that right? A. I reckon. 

Q. Now, what time did the accident happen? A. About ten, some¬ 
where between nine and ten. 

Q. And you finished checking your bags about ten minutes past eight, 
is that right? A. I am not .sure. 

Q. Pardon? A. I am not sure what time I finished. 

Q. Didn’t you say it took you about ten minutes there? A. I said 
I think it took about ten minutes, but I don’t know what time it took going 
and coming. 

Q. To drive from 735 New Jersey Avenue over to Union Station would 
take you, in your judgment, about how long? A. Well, I don’t know. 

Q. You don’t know how long it would take you to go those blocks ? 

46 A. No, I readily don’t. 


Q. All right. You do say, though, that it took you ten minutes to 
finish checking your bags? A. About. 

Q. What time did the accident happen? A. Close around ten. 

Q. What were you doing with Mr. Stanfield between 8:10 or 8:15 or 
8:20 and 10:00 o’clock? A. Well, we didn’t go anywhere but go over to 
Union Station and checked our bags and came back. 

Q. I say, what did you do while you were over there, during that 
entire period of about two hours, approximately? A. Sitting and talking. 

Q. At Union Station? A. No, I was talking about the party. 

Q. I can’t hear you. A. What do you mean, between the house and 
the station? 

Q. Not between the house and the station. I mean after you arrived 
at the station and finished checking your bags, what did you do from then 
until ten o’clock? A. We didn’t do anything. 

Q. Just stayed over at Union Station? A. No, we got through, we 
came back. 

Q. You didn’t come back until about ten o’clock, did you? A. I 
47 don’t know exactly what time we got there. 

Q. Got where? A. Union Station. 

Q. Well, you left 735 New Jersey Avenue at eight o’clock, you said, 
is that right? A. I said I reckon it’s about eight. I am not sure what 
time it was. 

Q. That was your best recollection? A. That’s right. 

Q. And it took you ten minutes to check your bags? A. I reckon. 

Q. Now, what did you do the rest of the time, is what I want to 
know, you and Mr. Stanfield? A. That’s all we did. We left and went 
and checked the bags and came back. That’s all we did. 

Q. It didn’t take you two hairs to do that, did it? A. I didn’t say it 

did. 

Q. What did you do the rest of the time? A. I am telling you the 
best of my recollection. 

Q. Tell the jury what you did the rest of the time. A. That’s all 
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we did. 

i 

Q. You have nothing more to say about what you did? A. That’s all. 

Q. When you came back in his car, do you honestly know what street 

48 he parked on? A. Ido. 

i 

! 

Q. Do you remember in your testimony day before yesterday my ask- 
ing you where you parked? Do you remember? A.| Yes, sir, I remember. 

S 

Q. Didn’t you tell me that you were not acquainted with the city of 

f 

Washington, and you didn’t know one street from another, and you didn’t 
know which way the streets ran? A. I don’t know. 

Q. Did you tell me that? A. I didn’t know which way they nm. 

Q. If you didn’t know the streets, and didn’t know which way they 
ran, how do you know which way you were parked? A. There was a sign 
saying ’’New Jersey. ” I can read a little bit. 

Q. Didn’t you say the cars were parked 30 feet north of the corner,? 

A. I reckon I don’t know whether it was north or south, but it’s parked 
above H Street. 

Q. You don’t know which way, north or south? A. No, I couldn’t 
swear which way. 

Q. When did you look at some street sign to determine where you 
were ? You say you saw the sign ? A. I saw the sign the day when we came 
here. 

49 Q. You saw what? A. The sign the day we came here. 

Q. The day you came here? A. Came there, that house. 

Q. That was a week before, wasn’t it? A. That’s right. 

Q. Do you know which street you parked on, definitely? A. Yes, sir. 
'Q. New Jersey Avenue? A. Yes, sir. 

Q. Which side of New Jersey Avenue? A. Toward where that house 
was sitting, we parked on the right side. 

Q. Going which way ? A. I don’t know the direction. 

Q. Do you know the route you came back in the car from Union Station ? 
A. Well, we came back straight from Union Station, back toward that house. 

I don’t know what direction that were either. 
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Q. Do you know what street you were on? A. No, sir, not more 
than New Jersey Avenue. 

Q. Did you park down by the baggage room of Union Station there 
between two large buildings, one the city Post Office, and one the Union 
Station? A. He drove up in some place there in Union Station. 

50 Q. Where they check the bags? A. Yes, sir. 

Q. Is that where he parked? A. Yes, sir. 

Q. When you and he got out of the car and started to cross the street, 
is it your testimony that you walked to some corner there, one of the 
corners of New Jersey and H Street? Is that your testimony? A. Yes, sir. 

Q. When you got to one of those corners, did you see a traffic light? 
A. I did. 

Q. And when you arrived at the corner, what traffic light was facing 
you? What was the color ? A. Green. 

Q. And you saw that? A. Yes, sir. 

Q. And you stepped down from the curb on that green light that you 
saw as you walked up to that corner? A. Yes, sir. 

Q. Do you remember my asking you about that day before yesterday? 
A. I did. 

Q. Reading from page 10, at the bottom of the page, do you remem- 

51 ber this question being asked you and you giving this answer? A. Yes, sir. 

Q. "Question: When you got to the corner where you say you wanted 
to cross the street, what was the condition of the light? 

"Answer: It was red for us to stop. " 

A. That’s right. 

Q. You did state that day before yesterday under oath? A. I did. 

Q. Then I asked you: 

"Question: Did you stop? " 

And you said: "Yes. ” And the next question was: 

"Question: How long did you stand there before the 

light changed?" 

And you answered: 


35 


"Answer: Just a few seconds. " 

Did you so testify? A. I did. j 

Q. Now, today you tell us that when you arrived at the corner the 

! 

light was green. Is that right? A. When Mr. Joe got with me it was green. 

! 

Q. I am talking about you, not Joe. A. YesJ 
52 Q. You said today the light was red when you! got to the corner. 

A. When I did, that T s true. j 

I 

Q. I am sorry. You said the light was green ( when you arrived at 
the corner, is that right? A. Well, I didn’t understand you. 

Q. You didn’t under stand me? A. No, sir. I 

Q. Didn’t you understand your lawyer when he was questioning you 
to ask you what the color of the light was when you ^ot to the corner, and 
you said it was green? A. I did. j 

j 

Q. Then you did know what the color of the light was, didn’t you? 

A. When I walked off it was green. j 

j 

Q. And you did know that you were testifying differently than you 
testified two days ago when you said the light was red, didn’t you? A. No, 

I didn’t. 


Q. Well, let’s check it a little further. You said this morning on 

i 

the direct examination that the automobile, taxicab lights were the first 
things that you saw as to the vehicle which was in collision with you, is 
that right? A. That’s right. 

53 Q. Now, which way, and on what street did that car come from? 

A. Well, it came, when I saw it it was right on me. 

Q. Which way was it coming, from your right or your left? A. Right. 

! 

Q. And it was coming from your right on the same street that you 

! 

were crossing, is that right? A. Well, New Jersey Avenue was on my 

j 

right there. It is on New Jersey Avenue, I reckon^ I was on H Street, and 
it was coming from my right. 

Q. Now, how near to you was that car? 

i 

MR. VOGEL: Pardon me, if Your Honor please. During the recess 
I put a sketch on the map, a diagram on the white board, and since Mr. 
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Goolsby is just signifying "to my left," and "right, " and "up and down, " 
might we be able at this time to make the diagram in the manner in which 
the cars came, and so on? 

MR. SEDGWICK: If Your Honor please, I object, because I observed 
just before you came on the bench counsel was showing to his client a 
yellow sheet of paper. 

MR. VOGEL: That is correct. 

THE COURT: You can go ahead with your cross-examination, Counsel. 

BY MR. SEDGWICK: 

54 Q. In any event, when the car which struck you was first seen by 
you, it was coming from your right, is that correct? A. Yes, sir, I 
think it was. 

Q. Have you ever told the police or anyone else any different version 
as to which way the car was coming from? A. I might have. 

Q. Why do you tell a different version at one time from what you told 
at another time? A. Well, because that’s the second time whenever I was 
on that street. I don’t know anything much about Washington, and I had my 
left and my right all mixed up. I told them the best I knew how. 

Q. So the best you know how today is that the car that was in collision 
with you came from your right? A. That’s right. 

Q. Now, let me direct your attention to the questions and answers 
that were given under oath day before yesterday. Just before I come to 
that — I will withdraw that question — Which way was the truck coming 
or facing ? A. It was on my right. 

Q. And he was facing on your right, facing you, is that right? 

A. He was on my right, the truck was. 

Q. And you walked across in front of his truck? A. I did 

55 Q. You walked across the front bumper ? I mean by that in front of 
the front bumper ? A. I did. 

Q. And the truck was on your right? A. That’s right. 

Q. Now, Stanfield was also on your right, wasn’t he? A. He might 
have been. I am not sure. 
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Q. Didn’t you tell us that this morning? A. Well, I might have did. 

I am not sure, but I think it was on my right. 

THE COURT: You testified this morning definitely that he was, 
didn’t you? 

THE WITNESS: I think he was, yes, sir. I think so. 

THE COURT: Well, you did testify that was the situation. 

THE WITNESS: Yes, sir. 

BY MR. SEDGWICK: 

Q. Now, reading from page 13, about the middle of the page, Mr. 
Vogel. 

****** 

Q. ’’Question: And the truck came from your right or from 
your left? 

’’Answer: From my left. * * * 

Do you remember giving that testimony under oath day before yesterday? 

A. Ido. 

Q. That the truck came from your left,? A. I do. 

Q. Now, today you told us in addition to the truck coming from your 
right, that the automobile came from your right also. Is that true? 

A. That’s true. 

Q. Which side of the truck did the cab pass on? A. On the right side. 
Q. Reading from page 14, do you remember giving answers under 
oath to these questions the day before yesterday as follows, near the top: 
’’Question: How far across the street did you get before 
you were hit? 

’’Answer: Just a little over half way of the street before 
I was hit. 

’’Question: And at any time during the time you were 
crossing the street, did you see the car which hit you? 

’’Answer: When it was right on me. I didn’t see it 
until it was right on me, and it looked like it come from 
behind the truck to me. 
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"Question: Did it come from your right or from 
your left? 

"Answer: To my left. " 

Now, this morning you tell us that the cab came from your right, is 
that right? A. That’s right. 

Q. The day before yesterday you swore it came from your left, is 
that right? A. That’s right. 

Q. About your employment, you say that at the time of this accident 
you were self-employed? A. Yes, sir. 

Q. Did you ever state under oath anything differently than that prior 
to today? A. I might have did, not understanding. 

Q. You mean you think you might have said under oath something 
contrary to what you said today in regard to your employment also ? 

A. Well, I don’t know. 

****** 

58 Q. Is this your signature again making oath to this paper? A. I think so. 
Q. And the date of this paper is August 11, 1953, signed by Lester 
J. Gorders. You appeared before him down in North Carolina and made 
oath to these answers that you gave in here? A. That’s right. 

MR. SEDGWICK: This document, for further identification, being 
Defendants’ Exhibit No. 1, is answers by Plaintiff Joseph Goolsby to 
interrogatories propounded by the defendant, sworn to on August 11, 1953, 
and filed in this Court by Howard Vogel, his counsel, on August 31, 1953, 

Harry M. Hull, Clerk of the Court. 

****** 

59 BY MR. SEDGWICK: 

Q. Now, do you remember in connection with your employment 
being asked this question: 

"Question: By whom were you employed at the time 
of the accident referred to in the complaint, in what 
capacity and at what compensation?" 

And you gave your answer to that interrogatory: 
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f ’Answer: Had worked as laborer at Howard Hickory Nursery, 
Hickory, North Carolina, at 85 cents an hour. ft 
A. That’s right. 

Q. You swore to that? A. Yes, sir. 

60 Q. Now, the next question, question No. 5 was: 

’’Question: For how long a period were you disabled 
* from continuing in your employment as a result of the 
accident referred to in the complaint? 

And you said: 

’’Answer: About five months. ” 

A. That’s right. 

****** 

Q. Now, the truth of the matter is that you were not employed at the 
Hickory Company at the time you swore to that paper; isn’t that true? 

A. That’s right. 

Q. You hadn’t worked for them for two years before you made oath 
to this paper, had you? A. Yes. 

Q. And the boss that you had down there when you did work for the 
nursery company back in 1951 was named William H. Howard, was he not,? 
A. That’s right. 

* 

Q. What have you to say today here about the reversal of your testi¬ 
mony in all of these things? A. Well, when they asked me what the last 
job I had, that was the last job I had, and I thought that is what they meant. 
61 That is the last employment I did have, and so that is what I gave. 

Q. Well, the last job you had was not with them. The last job you 
had was being self-employed before this accident, wasn’t it? A. But I 
didn’t know anything about self-employed. 

Q. Well, you had your own truck hauling junk, didn’t you? A. That's 

right. 

Q. You didn’t work for anybody else? A. No, but I wasn’t given a 
social security, so I didn’t know about self-employed. I made my living 
the best way I knew how. 

****** 
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THE WITNESS: I wasn T t turning in no social security, and wasn’t 
filing no tax. I was making a living the best way I knew how. I didn’t know 
about self-employment until I came here and they told me about it. 

BY MR. SEDGWICK: 

Q. The plain truth, Mr. Goolsby, is that you didn’t think that anyone 
would ever check on the answers that you gave down there and mail back to 
your attorney, isn’t that a fact? A. I didn’t mind — 

32 MR. VOGEL: You didn’t mind? 

THE WITNESS: No, sir. 

BY MR. SEDGWICK: 

Q. Whether you minded or not, you thought that it would never be 
found out? A. I didn’t have no thought like that. 

Q. You didn’t? A. No. 

Q. Why didn’t you answer the question truthfully? A. I answered 
them the best I knew how. 

Q. * * * coming back to the accident itself * * * did you look at all 
in either direction, to your right or left, to see whether any vehicles were 
coming close enough to be a hazard to you, or that they might endanger you/? 
A. Yes, sir, I looked. 

Q. Pardon? A. Yes, sir. 

Q. How far to your right could you see looking for any cars that 
might be coming from your right? A. I could see them all along on New 
Jersey Avenue. 

63 Q I am not talking about New Jersey Avenue. I am talking about the 

street you were crossing. Did you look to your right, and if so, how far down 
the street you were crossing to your right could you see for any cars that 
might be coming? A. I couldn’t see how many was coming on the other 
side of the street because the car and the trucks was passing on New Jersey 
Avenue right on my right. 

Q. Now, in your testimony today you say the truck came from the 
right, is that right? A. Yes sir. 

Q. Is it your testimony that it came through on a red light? A. Well, 
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I don’t know. When I saw the light it was green. When I started to cross 
the street it was green. 

Q. The light you are talking about is the light that was in front of 
you? A. That’s right. 

Q. You say you had a green light? A. That’s right. 

Q. Yet this truck coming, from what you say today, from your right, 
was right up next to the crosswalk line on your right, is that right? 

A. Yes, sir. 

Q. He had already come across New Jersey Avenue or had come 

64 down New Jersey Avenue? A. That’s right. 

Q„ Is it your statement that he came through on a red light? 

A. Well, he didn’t have to. He could have come down New Jersey Avenue 
and turned in there, for all I know. I didn’t know where he came from. I 
didn’t know whether he came across the street or come up the street, or 
which way, All I know, he was there. 

Q. Now, today under oath you say that the cab was coming from your 
right, is that right? A. Yes, sir. 

Q. Did it come through on a red light across that intersection? 

A. I wouldn’t swear to that. 

Q. You wouldn’t swear to it? A. No, sir. 

Q. As a matter of fact, the cab and the truck both had the green 
light, and it was only the truck stopping to avoid you and Mr. Stanfield 
that an accident between you and the truck was avoided, isn’t that true? 

A. I don’t know. 

Q. Didn’t you hear the truck’s brakes go on to keep from running into 
you and Mr. Stanfield? A. No, sir. 

65 Q. You didn’t hear that? A. No, sir. 

Q Did you see it slow down in order not to strike you and Mr. Stan¬ 
field? A. I thought the truck stopped. 

Q. But you don’t know that to be so? A. I am not sure, but I 
thought it stopped. I walked by the bumper, I know that. 

Q. And what you didn’t know was that there was another vehicle 
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beyond the front of the truck that was in contact with you just as soon as 
you crossed in front of the truck. Isn T t that what happened? A. No, sir, 
there was no car beside the truck. 

Q. No car beside the truck? A. No, sir. 

Q. Where was the car, then, that hit you? A. It came around from 
behind the truck somewhere. 

Q. That is what I am talking about. Tell the jury where he came out 
from behind the truck. A. From the right side. 

Q. Did you see that? A. I saw the lights come around the truck and 
right on me when I saw them. 

Q. And just as soon as you crossed in front of the truck and got 
beyond it, the lights were right on from this private car? A. I was a little 

66 piece out from the truck before I — 

Q. How many steps across from in front of the truck had you taken ? 
A. Now, I am not sure. I guess about five or six feet. 

Q. About five or six feet from the edge of the truck? A. Yes, sir. 

Q. The side of the truck? A. Yes, sir. 

Q. And at that instant you were hit by the car from which the truck 
had blocked your vision? A. When I saw those lights right on me, came 
from behind the truck somewhere, and I went to start to try to run, and I 
was hit before I got started. 

Q. What part of the automobile, if you know, came in contact with 
you? A. Well, I think it was the fender. 

Q. Which one? A. It must have been the right fender, I reckon. 

Q. The right or the left? A. I reckon it was the right. I don’t 
know. I believe if I was hit with the left it would have knocked me back 
this way. (Indicating.) 

Q. You haven’t told us today about any injury to your right leg at all. 

67 This cab didn’t hit you on the right side of you at any point, did it? A. I 
reckon it did. 

Q. You reckon what? A. It did hit me on the right. 

MR. VOGEL;. It did hit you on the right? 
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THE WITNESS: Yes, sir. 

BY MR. SEDGWICK: 

Q. You don’t have any injury, and haven’t had to the right side of 
you — at least you haven’t testified to any — A. Is this my right (indicat- 
ing) ? 

Q. I guess so. A. Well — 

Q. Oh, I see. I am talking about where the bumper of the car would 
strike somewhere along your right leg, about knee height. Nothing like 
that happened, did it? A. I am not sure. I was hit. I am not sure what 
happened. All I know I was in the air, and when I fell I didn’t know anything 
until they picked me up. I am not sure about it. 

Q. Didn’t you testify day before yesterday that the car, the private 
car on which you saw the lights, and which hit you, momentarily later hit 
you on the left side? A. I might have did. 

68 Q. Didn’t you testify to that day before yesterday? A. I wouldn’t 
doubt it. 

Q.. Will you tell the jury if the private vehicle struck you on the left 
side, how it could do so if it were coming from your right? A. Well, I told 
you best I know how. 

Q* Suppose you tell the jury again. A. Well, it hit me on the rights 
If he had let us draw a diagram to show him left and right on the streets 
that I do not know I could show him, but he didn’t let me draw a diagram. 

I don’t know anything about Washington. 

Q. Even though your lawyer showed you that yellow diagram, you 
come down to the board here and draw the truck and the private car on the 
chart. A. All right. 

Q. You say you want to do it? Go ahead. A. All right. 

(The witness left the witness stand and stood before the board.) 

Q. You don’t have to talk to him. A. Well, now, this is New Jersey 
Avenue. This is H Street going in this direction. Well, now, I am still not 
acquainted with how he got marks made because I don’t understand this town. 

69 So this is the way we came. Right about here Mr. Stanfield parked his car. 
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We gets out of the car, comes down to here. Right in the middle here is a 
white line. We comes across down in this direction. Well, the way 
I understand it now, this — this is Mr. Stanfield. This is I. We gets right 
about here and right over here is a great big truck, a great big trailer truck 
right here. I walked by this truck approximately along here. Here comes 
this car. When I saw the lights it was right here, and I was about to rim 
and I was hit, about along here. They picked me up and when I came to 
myself I was over here (indicating). That T s the best I know about it. 

MR. SEDGWICK: Now, referring to page 31, Mr. Vogel, of the 
deposition, toward the bottom of the page — 

BY MR. SEDGWICK: 

Q. Do you remember day before yesterday under oath giving these 
answers to these questions: 

’’Question: Could you please tell us from what side 

of the truck did the taxicab come when it struck you ? 

’’Answer: The left side of the truck. ” 

A. That’s right. 

Q. Well, you didn’t draw that on the board there now, did you? - 
A. Well, I told you the best I know how. 

Q. Well, the best you know how today is because somebody has been 
70 talking to you since day before yesterday when you gave the answers under 
oath, isn’t that what has happened? A. No, I looked at the street myself 
and seen which way it was coming. 

Q. Oh, you have been back to the scene of the accident? A. That is 
where I live. 

Q. But you didn’t see the truck or the car sitting there to know which 
way it was coming on the night of the accident, did you? A. No, sir, I 
didn’t see them sitting there. 

(The witness resumed the witness stand) 

Q. Isn’t because Mr. Vogel has drawn a yellow sheet and pointed out 
specifically to you, and you have talked with Mr. Stanfield while this case 
was pending trial or waiting to come to trial that you have now changed your 
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whole testimony that you gave under oath two days ago ? A. No. Well, 

I do understand it better with a chart drawn than just telling you. 

Q. Well, you found out after you gave your answer under oath the 
day before yesterday that you were all wrong, didn f t you, what you had 
said? A. Yes, sir. 

Q. And so somebody now has given you a version which you have 
71 testified to here today, isn’t that true ? A. That shows exactly how it 
happened. 

Q. I say, isn’t that true? A. I wouldn't say that. 

Q. You wouldn't say that ? A. No, sir. 

Q. Then what you say today is not true ? A. What I say today is 

true. 

Q. Now, you said just a little bit ago that you thought it was the right 
front fender of the vehicle that hit you. You remember ? A. I thought it 
was. That’s true. 

Q. Now, do you remember day before yesterday being asked this 
question, and giving this answer: 

’’Question: Do you know what part of the car 

struck you ? 

’’Answer: I think it was the left-hand front 

fender. ” 

A. I do. 

****** 

Q. And now today you are saying just the contrary ? A. Because 
72 I understand it better, yes, sir. 

Q. And that’s — 

THE COURT: What is there about understanding any better whether 
it is the left or the right side of the car which struck you ? What caused you 
to change your mind about that ? 

THE WITNESS: Well, that night when I was hit there I didn't know 
one street from another. 

THE COURT: But this is testimony that you gave just two days ago, 
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and you said it was the left front side then that struck you, and today you 
say it is the right front side. What caused you to change ? 

THE WITNESS: I thought it were — because in my mind today — 

I wouldn’t tell anything to help me or hurt nobody. 

THE COURT: What caused you to change from saying it was the 
left side that struck you to the right front side ? 

THE WITNESS: Well, I saw the police record and after the car 
come across New Jersey Avenue it had to be on my right. That’s — 

THE COURT: You saw the police record ? What is it about the 
police record that caused you to change your mind about that ? 

THE WITNESS: It showed the direction it went. 

THE COURT: No, I mean about which part of the car struck you. 
What is there in the police record that caused you to change your mind 
on that? 

THE WITNESS: It showed the streets where the car came from. 

THE COURT: No, I am talking about which part of the car struck 

you - THE WITNESS: I am not sure. 

THE COURT: You said you changed your mind because you saw the 
police record. 

THE WITNESS: yes, sir. 

THE COURT: Is there anything in the police record to show which 
part of the car struck you ? 

THE WITNESS: No, sir. 

THE COURT: That couldn’t have helped you to change your mind on 
that, could it ? 

THE WITNESS: The reason why I say that if the car come on my 
right it couldn’t have hit me on my left — 

THE COURT: Didn’t you figure that out two days ago when you 
testified under oath ? 

THE WITNESS: No, sir, I don’t know where the car came from. 
THE COURT: You were testifying pretty loosely under oath two 
days ago, weren't you? 
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THE WITNESS: Yes, sir. 

THE COURT: All right. Go ahead. 

BY MR. SEDGWICK: 

Q. I am not sure, Mr. Goolsby, what you said this morning as 
to how near you were to the far curb of the street at the time you were 
hit. Tell us. A. Well, I really don’t know. A111 knew I was over half 
way of the street. I am not sure either. 

Q. After the accident happened and you went over to the hospital 
and received first-aid treatment, you came back to the same place where 
the party had been going on, where it commenced at somewhere, at five 
o T clock in the afternoon, didn’t you? A. No, sir. 

Q. You didn’t come back to 735 New Jersey Avenue? A. We came 
back to the car and went over on Uth Street. 

Q. All right. *** 

7 5 ’’Question: Now, after an hour, or however long 

it was that you were receiving this first aid, you then 
left the hospital, and where did you go ? 

’’Answer: I went back to New Jersey Avenue and 
then on the Uth Street to my mother-in-law’s house. ” 

A. That is right. 

****** 

77 Q. *** Then I asked you: 

’’Question: How long did you stay at Uth Street ? 

’’Answer: I don’t remember how long, but I got to hurting, 
and my arm got to paining me, and my side, and my head, and 
I got sick to my stomach. ” 

And that is when the poUce took you back to the 

hospital, isn’t that true ? A. Yes. 
****** 

78 Q. Then you went back to the hospital for further check-up the 
second time, and they kept you there ten days, didn't they ? A. Yes, sir. 

Q. And after they discharged you at the end of the ten days — first, 
before we come to the discharge, aU they gave you while you were there 
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was observation, watching, and some pills, and you said a shot or 

79 something like that, is that right? A. Yes, sir. 

****** 

Q. After being discharged from the hospital following your ten- 
day stay there, you went back to your mother-in-law’s place on 11th 
Street, is that right? A. Yes, sir. 

i 

****** 

Q. Then you went from there to Union Station to get the train 
to go down to Shelby, didn’t you? A. Yes, sir. 

Q. How far is Shelby, North Carolina, from Washington? A. I 
am not sure. It’s about 480 miles. 

Q. No nurse went with you down on the train ? A. No, sir. 

****** 
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Q. You didn’t have a bed on the train ? A. No, sir. 

Q. And how far is your home from where you got off the train ? 

A. About fourteen miles. 

Q. You got home all right ? A. Yes, sir, I made it home all 

right. 

Q. And you went to bed and you stayed in bed a while ? A. Yes, sir. 

Q. How soon afterward did you start driving ? A. I drove a little 

I gues^ about two 

Q. You said then that you resumed driving in a matter of two 

months, didn’t you ? A. I think so. 

Q. You didn’t have any private car other than: the truck, did you ? 

A. Yes, sir. 

Q. You did { A. Yes, sir. 

Q. Then did you drive both vehicles ? A. No, sir. 

Q. You didn’t drive both vehicles ? A. No, sir. 

Q. You could drive one, but you couldn’t drive the other? A. No, 

I didn’t say I couldn’t drive. I didn’t because I didn’t feel like doing any 
work. 

Q. But you resumed driving, you tell us now, two months after 
this accident occurred ? A. Oh, I drove my car uptown. 

Q. That is what I mean. A. Yes, sir. 


ijaonths after^I was home^ I drove m^ car. 
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Q. And that was about two months after this accident occurred ? 

A. I guess so. 

Q. About the income tax matter that your attorney asked you 
about, you have never filed an income tax return for your earnings at any 
time, have you ? A. Not lately, no, sir. 

82 Q. Not since you left that Hickdry Nursery Company down there ? 

A. That T s right. 

Q. Are you telling us today that you have this income of anywhere 
up a maximum of $100 a week, and you don’t file a return ? Is that what 
you said today ? A. Yes, sir. 

Q. And even though you might have exemptions, you haven’t 

claimed them on your income tax filing of any kind ? A. No, sir. 
****** 

Q. And your wife went back just a matter of a few days after 

83 the accident happened here ? A. Yes, sir. 

Q. Now — A. She came back now. 

Q. Yes, I understand. A. Yes. 

Q. She came back for a few days ? A. She came back the next 
day. She went home after I got hurt. She went home and she came right 
back up here. 

Q. The next day? A. From down there, yes, sir, the next day. 

It might have took her about two or three days round trip. 

Q. About ten days later, after you got out of the hospital, you 
both went back down there ? A. No, sir, the next day we both went back. 

Q. I am sorry. I didn’t understand. A. Well, my wife, after I 
got hurt, my wife she got on the train and went home to see about the kids. 

Q. I understand. A. She turned around the next day and come 
back to Washington. After I got out of the hospital she and I goes back. 

Q. That was after the ten days you were in the hospital ? A. Yes, sir. 
Q. So about the 10th or 11th day after the accident you and she 
went down there again, and you took the children back home from the 
sister-in-law ? A. They was already at home. She was over at my 
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house keeping the kids, yes, sir. 

Q. This vehicle that was in collision with you, at no time ran 
over you, did it ? A. No, sir. 

Q. Whether it was the right or the left front fender, or anywhere 
along the front, it didn’t roll over your legs or arms or your body at 
any place, is that right ? A. It didn’t roll over me. 

Q. And you had no broken bones anywhere in your body,did you ? 

A. No, sir. 

Q. No fractures in this case at all ? A. My head. 

Q. Well, you got a cut on your head ? A. Yes, sir. 

Q. I will come to the cuts. I won’t forget them. But no broken 

bones anywhere, were there ? A. No, sir; no. 

Q. And no dislocations of any kind in this case, are there ? 

A. (Pause.) 

Q. Do you know what I mean by dislocations ? A. No, sir. 

85 Q. All right. 

Now, you had a cut on your arm which you showed us the 
scar. A. Yes, sir. 

****** 

Q. And you had the cut up in your scalp which you showed me 
day before yesterday ? A. Yes, sir. 

Q. How quickly would you say that cut on your arm commenced 
to heal ? A. Start healing ? 

Q. Yes. A. I don’t remember. They had something on it. I 
don’t know when it started healing. 

Q. They took the stitches out before you went down to North 
Carolina? A. No, sir. 

Q. They didn’t? A. No. 

Q. When were the stitches taken out? A. Dr. Singleton took 
them out. 

Q. How long after you got back home ? A. It wasn’t long. 

Q. A matter of days? A. Yes, sir. 
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Q. How about the stitches in your head ? j A. They took them out. 
Q. Who ? A. Over at the hospital. 

Q. They were taken out before you went home ? A. Yes, sir. 

I 

Q. I didn T t ask you about this matter: When you looked to your 
left for any approaching cars in crossing the intersection, how far down 

the street could you see ? A. Well, I don’t remember. It was night, 

j 

and it was dark. I don’t remember how far you could see. 

Q. Could you see lights a block or two away around H Street ? 

i 

A. You could have. 

Q. And you saw nothing coming ? A. I don’t remember seeing 
anything coming. 

! 

Q. Did I ask you how far to the right you could see lights coming? 
A. I seen cars on the right. 

Q. You are talking about New Jersey Avenue ? A. Yes, sir, 
that was on the right. 

I 

Q. I am talking about when you lo>oke£ to your right down H 
Street, how far could you see? A. Well, I couldn’t hardly see down 
H Street because the car was going across me back and forth. 

Q. Cars going south on New Jersey Avenue, is that what you are 
talking about ? A. South or north, I reckon going both ways. 

Q. Tell me if they were going north and south on New Jersey 
Avenue, how did the truck get across between them, the truck that came 
from your right across New Jersey Avenue? A. I don’t fc iow. 

Q. Pardon ? A. I don’t know. 

Q. You don’t know ? A. No, sir. 

REDIRECT EXAMINATION 
BY MR. VOGEL: 

Q. Mr. Goolsby, when you left with Mr. Stanfield to go to the 
Union Station, did you look at your watch ? A. No, sir. 

Q. Then you don’t know what time exactly or approximately you 

left for Union Station ? A. I don’t know exactly, no, sir. 

****** 

Q. Would you please go to the diagram, Mr. Goolsby, for a 
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moment, and make a dotted line for the two white lines representing the 
crosswalk? 

(The witness left the stand and stood before the board.) 

89 A. You mean here? 

Q. Yes. From the top side of H Street to the bottom side of H 
Street. A. (The witness complied.) 

Q. Will you please make another little square mark showing where 
the taxicab was with relation to this truck that you already have on the 
diagram? A. (The witness complied.) 

Q. Now, you just made a mark or a circle showing the taxicab to 
the west side of the crosswalk. Will you please make a crossmark 
representing you at the time that the taxicab struck you; in what part of 
that crosswalk? A. (The witness complied.) 

Q. Will you make it a little bigger, please? A. (The witness 
complied.) 

Q. Will you please show where your body struck the ground after 
the cab hit you? A. Well -- 

Q. To the best of your recollection. A. When they was picking; 
me up I was out along there (indicating) , but I don T t know where I fell. 

Q. You don’t know where you fell? A. No, sir. 

Q. But when they picked you up that cr ossmark represents where 

you were picked up from? A. Yes, sir. 

****** 

91 Q. I refer to page 20 where Mr. Sedgwick asked you about the 

question and the answer, and I am going to finish this part of it and ask 
if this is what you recall in the deposition of two or three days ago: 

’’Question: So how long did you stay at 11th 
Street?” This is by Mr. Sedgwick. 

’’Answer: I don’t remember how long, but I got 
to hurting my arm. I got to hurting. My arm paining 
me, and my side, and my head, and I got to — my 
stomach started throwing up, and then I got cold. 

Then the last thing I remember is that 
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my mother-in-law put one of them electric pads on 

me, and I didn’t remember anything else until the 

police took me down the steps.” 

Do you remember answering that full question that way ? 

A. Yes, sir. 

Q. Mr. Goolsby, are you a drinking man ? A. No, sir. 

Q. Between the time that you left the house while you were 
going to Union Station with Mr. Stanfield, did you stop off at any bars or 
any place to have any kind of drinks ? A. No, sir. 

Q. Did you drink anything at the party where the relatives 
came? A. No, sir. 

Q. To see you? A. No, sir. 

Q. Do you recall stating in answer to Mr. Sedgwick’s question 
that there were no broken bones or dislocations as far as you know ? 

93 A. That is right. 

Q. How much did you weigh at the time of this accident, if 
you know ? A. About 190, I guess. 

Q. 190? A. Yes, sir. 

MR. SEDGWICK ’1 guess, ” is what he said. 

BY MR. VOGEL: 

Q. How much do you weigh today, Mr. Goolsby, if you know ? 

A. About 189. I haven’t weighed in a couple of months. 

****** 

94 Q. Did you go to work at all for five months after the accident 

in your truck ? A. No, sir. 

* * * * * * * 

95 RE CROSS-EXAMINATION 

BY MR. SEDGWICK: 

Q. Counsel asked you to draw the property down here where 
you were going and you drew a little square here, is that right ? A. Yes, sir. 

Q. Actually there is a big apartment house on that corner, isn’t 
there, called The Stanhope ? A. I don’t know the name of it. 

Q. Whatever the name is, there is a huge apartment house on 
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that corner, isn't there ? A. Yes, sir. 

Q. And isn’t there a front entrance to that apartment opening 
on P Street? A. No, sir. 

Q. There is not? A. No, sir. 

Q. Isn't there one on down here on New Jersey Avenue ? 

A. Yes, sir. 

Q. Isn't that the entrance that goes to 735? A. The entrance 
goes from New Jersey Avenue across the middle of the house. 

Q. You mean across the corner diagonally ? A. No, sir, 
straight across. 

Q. Up near the corner, you say the entrance is ? A. Well, I 
don't understand, but we were sitting in the corner, like I told you. I 
didn't drew it as big as it sits in the corner, but that is the angle it 
sits in the corner. Where you go down New Jersey Avenue toward 
Union Station, about middle ways of the house, they have got an entrance 
going through the house, and then you go upstairs. 

Q. You say you have been there a day or so ago to look over the 
place where your accident occurred ? A. Yes, sir. 

Q. Aren't there steps, huge brick steps, leading up to the main 
entrance of that apartment house on the comer there ? A. Oh, the 
corner ? 

Q. On H Street ? A. Not as I know of, not the entrance, no sir. 

Q. I would like to ask you then about what you told us day before 

yesterday. I am reading from page 41, right at the top. 

"Question: Do you remember the name of this 

apartment building at 735 New Jersey Avenue? 

"Answer: No. 

"Question: Has it got a name on it? 

"Answer: I don’t know. 

"Question: Is the entrance to it on H Street or 

on New Jersey Avenue ? 

"Answer: It’s both ways. " 

Do you remember saying that day before yesterday ? 
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A. It is both ways. You go on across and go on through the 
house on another street. 

Q. I am not talking about streets. I am talking about whether 
or not there isn’t an entrance on H Street there into that building there, 
that apartment building. A. If there is, I don't know it. 

Q. Didn’t you tell us there was day before yesterday ? A. I 
don’t remember telling you that 

****** 

BY MR. SEDGWICK: 

Q. Now, the next question I then asked you after you said it’s 
both ways: 

’’Question: You mean it is right on the corner ? 

’’Answer: No, it is in the middle of the building. 

You can come off New Jersey Avenue and go in and go upstairs, 
and you can come in on the other street. I don’t know the name 

98 of it. It is a back street. You can come in on that street and 
go upstairs. ” 

Did you give that answer ? A. Yes, sir. 

MR. SEDGWICK: That’s all. 

REDIRECT EXAMINATION 

BY MR. VOGEL: 

99 Q. Would you make a mark the way Mr. Sedgwick did to where 
there is an entrance on the south side of the street ? A. (The witness 
com plied.) 

Q. Do you know whether there is any entrance at the side of 
this apartment house facing H Street ? A. No, sir. It is a little lawn 
divided there, but no entrance in the house. A little old radio concern, 
but no entrance to the house. 

MR. VOGEL: Thank you. No further questions, Your Honor. 
* * * * * 
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IDA MONTAGUE 

one of the defendants herein, was called as a witness by the plaintiffs, and, 
being first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. VOGEL: 

* * * * * * 

Q. What is your address ? A. 1115 21st Street, Northeast. 

Q. Miss Montague, are you the operator of the taxicab that is in 
question which was involved in the accident? A. Yes, I am. 

Q. On January 7, 1953? A. That’s right. 

Q. At the time were you employed by the Skyview Cab Company ? 

A. Well, I was self-employed. 

Q. Yes. But did you have a taxicab which had the Skyview Cab 
written on it ? A. That is right. 

MR. SEDGWICK: There is no dispute that she was operating the car. 
There is no dispute that the cab had the color scheme, the name, and the 
cab No. 54 written on it, and that those colors are the property of the 
Skyview Cab Company. That’s as far as my stipulation goes. 

MR. VOGEL: Thank you. 

BY MR. VOGEL: 

Q. How old were you at the time of the accident ? A. Twenty-four. 
Q. How long had you been driving at the time of the accident ? 

A. Twelve months. 

Q. One year? A. That’s right. 

Q. Are you driving a taxicab these days ? A. Yes, I am. 

Q. Where had you been just prior to this accident ? A. I had been 
to the Super Music Store. 

Q. Where was that located? A. I think that’s Seventh and — 

♦ * * * * * 

A. Seventh and K, Seventh and M, Northwest. 

* * * * * * 


Q. Had you purchased any records while you had been at this record 
shop? A. Well, they didn’t have what I wanted, so I hadn’t. 
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Q. Did you have any passengers in the car just prior to this 
accident ? A. No, but I did have my little boy in the car with me then. 
103 Q. You mean at the time of the accident ? A. That T s true. 

Q. How old was your little boy ? A. Four. 
****** 


Q. Where was he seated ? A. In the front seat. 

Q. Before this accident, when was the last time that you had a 

passenger ? A. Well, I guess about five hours. 

****** 


Q. How long had you been working that day? A. I wasn't working 
at that time. I hadn’t been working for I guess about five hours. 

Q. While driving that cab, do you drive it whatever hours you want 
to, whenever you have the time? A. That’s true. 

Q. Do you recaB what time of the evening this accident occurred? 
A. About 10 p. m. 

Q. Would you please tell us this: Just before the accident, in what 
direction were you traveling, and from where were you coming ? 

A. Traveling from Super going east on H Street, Northwest 

104 Q. Do you recognize that diagram to be a sketch of approximately 

the way the streets are at that location ? A. Yes, I do. 

****** 

A. (At the board) I was traveling east on H, going this way 
(indicating), across New Jersey, and there was a truck here waiting for 
the light. By the time I got here the light changed green and the truck 
pulled off. When I got to the light I didn’t have to stop because the light 
was green. After the truck got into the crosswalk, suddenly he stopped. 

Q. Let me ask you at this point: You say that as he came to the 
crosswalk. Now, you see that figure from the truck with the front right 
and the left side of the crosswalk ? You see these lines, Miss Montague, 
represent the crosswalk. Now, will you please tell us where did the truck 
stop with respect to that first white line ? A. It stopped in the crosswalk 

105 about here (indicating). 
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Q. About how many feet from the east line of the crosswalk on H 
Street, about how many feet from that white line ? A. You mean how many 
feet from this second line here ? 

Q. That is right. 

****** 

Q. How many feet from that white line to the far end did that truck 

stop when you saw it ? A. About three feet 

****** 

Q. And with respect to that truck, will you please tell us where 
your taxicab was traveling ? A. Well, I was traveling in the curb lane. 

106 Q. In other words, do you mean as we look at the diagram, to the 
right side of the truck? A. That T s true, on this side. 

Q. And the truck was in the lane right next to the imaginary white 
line, or the white line, if there was one there? A. That’s true, on the 
center there. 

Q. Was there any traffic in front of you ? Were there any cars 
traveling in front of you just prior to your having left the intersection of 
New Jersey and H Street? A. No. 

Q. Were there any cars behind you ? No. 

Q. Do you know whether you had seen any cars behind the truck ? 

A. There were no cars behind it. 

Q. And that truck and your taxicab were the only vehicles just prior 
to the accident? A. That’s true. 

Q. Now, as you got there, do you remember what your little boy was 
doing ? A. He was asleep. 

Q. And just before this accident, did you every once in a while look 
at him to see if he was all right, or if he was against the door, or if his 

107 head was against the door, to see if he was comfortable? A. No. 

Q. You had not at all ? A. No. 

Q. Do you recall how long he was asleep before this accident 
happened? A. About an hour. 

Q. One hour? A. That’s right. 
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Q. Where were you going just before this accident occurred at ten 
o’clock p. m. ? A. I was going home. 

Q. All right. Now, will you please tell this jury just what your 
version of the accident is, as you came to the crosswalk ? A. Well, as I 
approached the crosswalk, as I said, this truck came to a sudden stop in 
the crosswalk, and because he stopped I passed him up, and as I passed 
him up, then I realized why he had stopped. There were two pedestrians 
running across the street. They weren’t in the crosswalk. They were 
about here (indicating). They were on a red light, ’cause the light was 
green before I got to the intersection, in my favor. 

Q. How many miles an hour were you traveling at the time ? 

108 A. About fifteen. 

Q. What was the condition of the weather ? A. It was raining very 
hard that night. 

* Q. * * * do you remember what part of the car struck Mr. Goolsby ? 
A. It was the right front fender. 

Q. When did you see him, just before the impact ? A. Well, I guess 
I saw him and the impact happened at the same time. 

Q. And after the car struck Mr. Goolsby, did you notice what 
happened to his body ? A. No. 

Q. You didn’t notice that at all? A. No. 

Q. After you struck Mr. Goolsby, did you do anything to stop the 
car ? A. I stopped immediately. 

Q. How far did your car travel before you came to a complete stop ? 
A. Well, not over a car length. 

Q. Do you know how much a car length is ? A. Sixteen feet. 

****** 

109 Q. Where did you stop the car ? Did you stop the car right in the 
lane, or did you park the car ? A. No, I swerved it to try to miss him, 
and so I stopped right in front of the truck, almost. 

Q. Did you notice at any time from what direction the truck was 

coming ? A. The truck was traveling east. 

****** 
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Q. * * * Did you observe the truck to your left at any time prior to 
the accident ? A. Yes, I did. 

Q. When did you last observe it ? A. I observed it waiting for the 
traffic light while I was on this side of the street. Then I observed that it 

moved on as the light turned green. I observed it as it stopped suddenly. 
****** 

110 Q. After you got out, would you explain to the jury what you did 
and what you said ? A. Well, when I got back to Mr. Goolsby, he was on 
his feet, and so I said, "Let me take you to the hospital. " He said, ,T No, 

I am all right. I am all right. I don T t want to go to the hospital. " 

111 So I said, tT Well, I had better take you anyway to make sure you are all 
right. " So then, well, the fellow that was with him assisted him in the 
cab, and we took him to Freedmen T s. 

Q. Do you recall where he stood up ? Where was he at the time that 
you came ? Where was he at the time that you got out of the taxicab when 
you saw him standing up ? A. He was on the sidewalk. 

Q. On the sidewalk ? A. Yes. 

Q. I am sorry to inconvenience you again, but can you go ahead and 

put a crossmark on that diagram and show where he was ? 

****** 

BY MR. VOGEL: 

Q. Take the black chalk and just make a circle where you saw him 
standing up after you had gotten out of your cab. A. (The witness complied.) 
Q. Miss Montague, you have sat throughout the testimony of Mr. 

112 Goolsby, have you not? A. (Pause.) 

Q. You sat here in court while Mr. Goolsby was testifying ? 

A. That's true. 

Q. I notice that iyou just made a circle around the X that he put there. 
In other words, both of you are in agreement as to where he was after the 
accident? A. That T s right. 

****** 


61 


113 Q. Now, after you brought him to the hospital, how long did you 

remain there? A. About half an hour. 

****** 

Q. And did you observe the condition of Mr. Goolsby while he was 
in the hospital, and also immediately after the accident ? A. I observed 

a cut on his head, and also the one on his arm. 

****** 


114 Q. What did you do after Mr. Goolsby was discharged from 

Freedmen's the first time ? A. I don't know when he was discharged 
from Freedmen f s. 

Q. Were you the one who took him back home after he was discharged 
from the hospital ? A. No, I am not. 

Q. When did you leave the hospital ? A. About a half hour after I 
had gotten there. 

Q. Did you ever see Mr. Goolsby or Mr. Stanfield again after having 

left them at the hospital ? A. Yes, I did. 

****** 

A. That was at Corporation Counsel 1 s office. 
****** 
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BY MR. VOGEL: 

Q. Miss Montague, did you give a report to the police ? 
****** 


Q. Your answer was yes ? A. That f s right. 
****** 

116 Q. Do you recall how many miles an hour you told the police officer 

that you were going just prior to the accident ? A. I told him about 15 or 
20 miles an hour. 

Q. Is this the diagram that you drew or that was drawn at the time 
of the hearing at the Corporation Counsel ? A. One similar to that 
MR. VOGEL: No further questions, Your Honor. 
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CROSS EXAMINATION 
BY MR. SEDGWICK: 

Q. Mrs. Montague, what is Mr. Montague's first name? A. James. 

Q. And this Skyview Cab that you were driving, is it a fact that you 
and your husband either separately or jointly were buying the vehicle ? 

117 A. Well, at that time my husband was buying it 

Q. And under your rights or your husband's rights as purchaser of 
the car, did you have the right to drive it whenever you pleased ? A. Yes, 

I did. 

Q. Wherever you pleased ? A. Well, there is a certain radius that 
cabs are supposed to stay in. 

Q. I understand, but I mean, if you wanted to drive in any particular 
section of the city, you determined that yourself? A. That's true. 

Q. No one exercised any control over you at the Skyview office ? 

A. No. 

Q. Who paid for the gas and oil that the car used ? A. My husband. 

Q. Who determined the working hours when you would be driving 
the cab ? A. I did. 

Q. In other words, you could drive it or not, as you pleased ? 

A. That's right. 

Q. And no control was exercised over you by anyone ? A. No. 

118 Q. And if the car had a tire wear out, or if you needed a new battery, 
or any repairs or improvements, who made those ? A. My husband. 

Q. Who paid for them ? A. My husband. 

Q. The cab company had nothing whatever to do with that ? A. No. 

Q. It was just simply the car that you or your husband — 

****** 

Q. — were buying, and that it had the color scheme of Skyview Cab 

119 Company on it? A. That's true. 

Q. But except for the fact that they owned the color scheme, it was 
your car, and you drove it when, if, how, and where you pleased? A. If 
you mean — 
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Q. Within the radius. A. Yes, that’s true. 

Q. Now, you told the jury in answer to Mr. Vogel’s question that 
this accident did not occur in the crosswalk. How far beyond the crosswalk 
was the front of your car at the moment you saw the two men running in 
front of you ? A. Approximately eight feet 

Q. Could you tell how they were dressed in the short time you had. 
seen them running ? A. All I know is they had on dark clothes. I don’t 
know — 

Q. Did you have any opportunity to avoid them from the time they 
came beyond the front of the truck until they came in front of your car ? 

A. No. 

Q. Did you have a conversation — or, I will ask you specifically: 

You did have a conversation with Mr. Goolsby as to where the car was that 
was parked that he had gotten out of ? A. No. 

120 Q. Did you determine from either Mr. Goolsby or Mr. Stanfield 
where they had parked their car ? A. I learned that they had parked it on 
H Street. 

Q. And on which side of H Street had they parked the car, from the 
information you had from them ? A. On the north side. 

Q. Who told you that ? A. Mr. — the fellow. 

Q. This man ? A. That was with Mr. Goolsby. 

Q. The man that was with Mr. Goolsby ? A. That’s right. 

Q. Could you come down to the board and show the jury where they 
indicated to you their car was parked, and take the piece of chalk and put 
in a little mark, drawing the car at the curb ? Will you draw a little square 
so we will know U is a car ? Put a crossmark there wherever it was. 

A. (The witness left the stand and complied with counsel’s request) 

Q. Is that where they told you they had their car parked, or where 
Mr. Stanfield did? A. That’s true. 

Q. You told us that for five hours before the accident you had not 

121 done any hacking? A. That’s true. 

****** 


v 
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Q. And that the particular trip that you were on which took you east 
on H Street was from some store where you had thought you might buy 
some music recordings and something, and going to your home? A. That’s 
right. 

Q. Were you in any hurry as you came along approaching New Jersey 
Avenue ? A. No. 

Q. Tell me and tell the jury how close you were to New Jersey 
Avenue when you observed for the first time that the light was green for 
vehicles moving east and west on H Street. A. About 32 feet. 

Q. And did the truck have the same green light that you had ? A. Yes. 

Q. Had either one or both of you been obliged to stop on the west side 
of New Jersey Avenue because of any light condition ? A. (Pause.) 

Q. Do you understand my question ? A. Well, as I said, the truck 

122 was waiting there for the light. 

Q. In other words, what kind of a light was the truck standing on 
when you first observed it ? A. It was red in his favor. 

Q. Where were you at the time you saw the truck stand on the red 
light ? A. Crossing Second Street, Northwest 

Q. The next street west? A. That’s right. 

Q. Did you in coming up to the west side of the intersection — in 
other words, as you came along east on H Street and you saw the truck 
on the red light, did you have to stop for the same red light or had the 
light changed ? A. The light had changed. 

Q. And so when you came from somewhere in the vicinity of Second 

Street to this point, and arrived at that point, you had a green light ? 

****** 

Q. And did the truck also start off at the same green light that you 
later had? A. Yes. 

Q. Did you both start off even, or was one or the other ahead ? 

123 A. No, he had started moving before I got there. 

Q. Was he a little ahead of your car ? A. That’s right. 

Q. And about how much ahead of your car was he ? Tell the jury. 
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A. About a car length. 

Q. And was the light green for both of you during the time that both 
of you crossed New Jersey Avenue ? A. Yes. 

Q. Did it ever change to amber or any other color ? A. No. 

Q. And you say the truck went through the crosswalk area until it 
was within three feet of the last line ? A. That's true. 

Q. And that's when you observed it come to some kind of a stop? 

A. That's true. 

Q. Was that a sudden stop ? A. Yes, it was. 

Q. Could you tell whether at the time the truck came to a stop 
what it was the truck driver had seen, or what was causing him to jam 
on his brakes ? A. Well, not at the time he stopped, I couldn't 

Q. Is that because your car was a little bit behind him ? A. That's 

124 true. 

Q. Now, when he stopped, could you tell whether he came in con¬ 
tact with either of the men at all, or did they successfully run in front of 
the truck ? A. Well, they successfully ran in front of the truck, because 
they were still moving when I saw them after they had passed the truck. 

Q. How many feet in the front of your bumper, the instant you 
first saw them, did you have to do something about avoiding them ? 

A. About three feet. 

Q. That was all the notice you had of their running? A. That's 

right. 

Q. And did both of them come in contact with your car, or only one ? 

A. Just one. 

****** 

Q. How near did you come to being involved with the other one ? 

A. Just a matter of inches. 

Q. And you say that that was about eight feet beyond fee crosswalk ? 

A. That’s true. 

Q. Did I understand on direct examination by Mr. Vogel you said that 
in the short time you had you did attempt to turn left to avoid them ? 
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A. That’s right, I swerved to the left. 

Q. And what part of your car finally came in contact with them ? 

A. It was the right front fender, bumper. 

Q. And then you stopped your car within its own length, you say ? 

A. That’s right. 

Q. And then later you parked it somewhere along the curb here ? 

A. That’s true. 

Q. Now, do you recall — or let me direct your attention to when 
you were over at the hospital, and you were in the emergency room, or 
wherever it was that the doctor was examining Mr. Goolsby — did Mr. 
Goolsby make any statement there as to whose fault the accident was ? 

A. Yes, he did. 

Q. Now, what did he say, and to whom was he talking? A. Well, 
in his presence was a doctor. I was there, and Mr. Stanley. 

Q. Mr. Stanfield is the man’s name who was with him. A. Mr. 
Stanfield and the two policemen were also there, and he said, ’Well, she 
* couldn’t have helped it under the circumstances. ” 

Q. Who said that ? A. Mr. Goolsby. 
****** 

REDIRECT EXAMINATION 
BY MR. VOGEL: 

****** 

Q. What is that card that taxicab drivers hold to show the different 
places where you bring passengers ? A. The manifest, you mean ? 

i 

Q. The manifest. Did you have a manifest on that day while you 
were operating the car, while you were working before the five hours ? 

A. Yes, I did. 

Q. You did have a manifest? A. That’s right. 

Q. What do you put on that manifest ? What do you record ? 

A. Well, first you record your name. 

Q. Yes ? A. Your number of your badge, number of your cab, 
the date, and then under that there is a line that says ’’From. ” That 
means where you got your passenger. ”To. ” That is where you took them 
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to. And also there is time for your starting and quitting, and the time you 
picked the passenger up. 

Q. There came a time that you were served with a summons for this 
case, isn f tthatso? A. That's true. 

Q. Have you that manifest with you ? 

****** 

Q. When was the last time that you used the manifest ? A. About 
five hours previously 

****** 

Q. Would that make it about five o'clock? A. That's right. 

128 Q. If you had that manifest then would it not show whether you had 
picked up any passengers after five o'clock? A. Certainly. 

MR. VOGEL: No further questions. 

****** 

JOSEPH A. STANFIELD 

****** 

DIRECT EXAMINATION 
BY MR. VOGEL: 

****** 

129 Q. Mr. Stanfield, can you tell us where you were just prior to this 
accident? A. We left 1130 New Jersey Avenue, went to the Union Station 
to check some bags. 

Q. Whose bags ? A. Their bags, him and his madam, him and his 
wife's bags. They were leaving that evening. 

Q. Where were they going to, do you know? A. Shelby, North 
Carolina. 

Q. All right. Would you continue from there ? A. I had taken him 
over there, and we checked the bags, and we went into the coffee shop and 
had some orange juice. 

Q. You went where ? A. To the coffee shop at the Union Station and 
had some orange juice. Left there, coming back to 735 New Jersey Avenue. 

Q. Now, could you please tell us, Mr. Stanfield, what direction you 
took ? Would you look at this diagram ? I point this out to you, that this 
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street going north and south is New Jersey Avenue. This street going east 
and west is H Street, Northwest. A. Yes. 

Q. And I ask you this question: With reference to H Street and New 
Jersey Avenue, can you tell us the route that you took from Union Station ? 

A. Came out from Second Street. 

♦ * * * 4c 4c 

131 Q. Now, with respect to this diagram, where were you coming from? 
A. Coming from this direction (indicating). 

Q. Along H Street ? A. H Street, going west on H. We were going 

west. 

Q. West on H Street. Then what did you do ? Explain to the jury 
what you did. A. I parked on the east side of New Jersey Avenue. 

Q. Will you point out where you parked ? A. This would be the east 

side. 

Q. This is New Jersey Avenue This is H Street. Where did you park 
your car ? A. - It looks like — it just looks different to me because it looks 
like H Street going west would be going this way. 

Q. See if you can readjust yourself. 

MR. SEDGWICK: I have a drawing on the reverse side if you want to 
turn it around. 

MR. VOGEL: I think to avoid confusion we will stick to this side. 

MR. SEDGWICK: I submit it ought to be turned around because he 
can see marks on this side made by other witnesses. May we have a free 
drawing around on the other side ? 

MR. VOGEL: All right. 

132 THE WITNESS: Coming this way. We were coming this way. 

MR. VOGEL: Excuse me. Inasmuch as Mr. Sedgwick has made the 
sketch, I wonder if it would be advisable to know which is New Jersey 
Avenue. All I want is not ours, but this witness’. Which is New Jersey 
Avenue, Mr. Sedgwick? 

MR. SEDGWICK: I have New Jersey Avenue marked. 

MR. VOGEL: Which way is north ? 

MR. SEDGWICK: Let the witness tell us. 


BY MR. VOGEL: 


Q. Will you please explain to these jurors where north is, south, 
east and west ? A. This looks like to me this direction here would be 
north, to me, and this looks like west, and this looks like the west side. 

Q. Will you explain to this jury the way you see things where you 
put north, south, east and west? A. This looks like the east side. 

Q. Will you make and "E" there? A. Yes. This is the west 

Q. And where is north ? A. This would be north. 

Q. All right. Will you explain to the jury — A. That would be 

133 south. 

Q. Will you explain to the jurors the direction in which you were 
coming from Union Station ? A. We were coming this way. We turned up 
H Street in an apartment right here. 

Q. Where did you paik on New Jersey Avenue ? A. We parked on the 
east side of New Jersey Avenue. 

Q. Will you take your piece of chalk and make a square or an oblong 
representing your car, as to where you parked it ? A. I parked about here 
(indicating). 

Q. Now, about how far away from H Street and New Jersey Avenue 
was your car parked from the corner of H Street and New Jersey ? A. I 
would say I parked around about 60 feet from the intersection of H Street 
on New Jersey Avenue, on the east side. 

Q. All right, Mr. Stanfield. Will you please tell us what you did 
then? * * * 

****** 

134 Q. Will you please tell this jury what you did after you parked your 
car ? A. Got out of the car and walked south on New Jersey Avenue. 

Q. Will you show this jury how you walked along there ? Use the 
diagram and the chalk. A. We walked down New Jersey Avenue this way 
and across H Street. 

Q. Now, will you make a crosswalk showing where you crossed ? 

Is there a crosswalk there ? A. There is a crosswalk. 

Q. Will you make that, please ? A. That will be something like this 


(marking). 

Q. Now, on what side of Mr. Goolsby were you walking ? A. I was 
walking on the right of Mr. Goolsby. He was on my left. 

Q. He was on your left ? A. Yes. 

Q. Now, will you please make two crossmarks, one representing 
you, and one representing Mr. Goolsby, showing where you were walking, 
as you were walking across the crosswalk ? A. We were walking in this 
direction. That is myself (marking) and that would be Mr. Goolsby. 

Q. With respect to the two white lines, where would you say that the 
two of you were walking ? A. Just walking in this direction. 

135 Q. Going south? A. Going south. 

Q. Where were you going, to where? A. On New Jersey, 735. I 
can T t talk very much because I just had my teeth extracted. 

Q. Try to speak as plainly as you can. We realize it is difficult to 

speak without your teeth, but speak as plainly as you can. 

* * * * * * 

Q. Will you make an oblong, a square, showing where that apart¬ 
ment house was ? A. That apartment house is just about right directly on 
the corner. 

Q. Will you make a big square or an oblong representing that ? 

A. About like that (marking). 

Q. About how many feet from the south side of H Street would you 
say the apartment building was located, approximately ? A. Approximately 

136 just about I would say 18 feet, I imagine. It is right on the corner. 

Q. Will you please tell this jury what happened from the time that 
you left the car to the time that the accident occurred ? Use the pointer if 
you find it necessary, but speak to the jury. A. Well, when we reached 
the intersection we kept right on straight across because we had the green 
light, and just as we got not quite into the middle of the intersection, the 
light turned red. There was a truck on the west side of New Jersey Avenue 
going east. 

Q. At this point may I please interrupt ? Was there a white line, a 
white middle line on H Street at the time of the accident ? A. Yes, sir. 


71 


137 Q. All right. Mr. Stanfield, will you please make an oblong, rec¬ 
tangle, a little square, showing where you saw the truck just before the 

accident ? A. When the light changed we were just about here (indicating). 
****** 

Q. Will you please show in what direction the truck was traveling, 
from where to where ? A. Right at the intersection waiting for the light 
to change, it seemed to me. 

Q. At this point, from where was the truck traveling, from which 

direction to which direction ? A. Going east on H Street. 

****** 

Q. * * *. Where was the truck the first time that you saw it with 

138 respect to the crosswalk? A. When the light turned red I looked to my 
right. The truck pulled off slow, making slow motion, and we just kept 
walking. By the time we got about here (indicating), this cab came bearing 
down on us. 

Q. Where was the cab? A. On the right of the truck. 

Q. The cab was on the right ? A. Passing. 

Q. Toward which line ? Now, will you please, just before the traffic 
light — 

****** 

Q. Will you please make an oblong or a square indicating where you 
saw the truck before the accident ? A. Well, the truck was about here. 

Of ccjirse I observed the truck when the light changed because I looked. 

The truck came on slowly. The truck was about here (indicating), but 
when we got about here, I noticed this cab coming down. Well — 

Q. And the cab, to what side of it ? 
****** 

THE WITNESS: On the riglit side of the truck. When I saw the cab 

139 I still thought it was coming so fast, I says, ’’Look out, Joe, ” and I made 
a long jump myself. I imagine I must have saw the cab before he did. I 
said, ’’Look out, Joe, ” and I made a long step and a jump. That’s how I 
got out of the way. And I heard a noise, bump, like that, and I looked 
around and Joe was, Mr. Goolsby, he was coming down, and he fell on this 
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side of his head and arm here. That is the way he fell. The cab stopped 

at the corner of First and H, and she came back. 

****** 

Q. And when he was struck, will you please tell us where he landed? 
A. He landed just in back of this car here. 

Q. About how many feet from the east line of the crosswalk would 
you say that the taxicab struck Mr. Goolsby, the front of her cab? A. 

140 Inside of this line here (indicating). I was about here, and he was on my 

left, because he was knocked about say eight feet or ten feet or something 

like that, and he came down behind this car parked here. 

****** 

Q. Now, approximately how many feet from the intersection of H 
Street and New Jersey Avenue did you observe the taxicab to come to a 
complete stop after the accident? A. Well, I imagine that should have 
been around 60, maybe 65 feet. 

Q. On what street? 

* * * * * * 

A. Right at the corner of First and H. 

Q. First and H? 

* * * * * * 

Q. Now, would you please tell us what happened after he was struck, 
with reference to what Mrs. Montague said, what you said, and what 

141 happened? A. Well,- she came back to the scene. She said, "Oh, did I 
hit something? What happened? I said, "Yes, you hit —" I said, "There 
is the gentleman right there. " She said, "Oh, my God. I didn’t see you, 
sir. I couldn’t see you, because it was raining and my windshielf was 
sweating on the inside, and I didn't see him" Just like that. She said it 
just like that. She said, "What am I going to do?" 

And he was still lying there. I didn’t know — I couldn’t notice whether 
he was dead or what, but he was still laying there. So myself and her and 
somebody else ran up and got him up and he finally come to himself, but 
he was all dizzy and groggy. He looked like a person who had been drinking 
or doped, or something like that. 
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Q. Had he been drinking that day? A* No. 

Q. AH right. A. I definitely know that because he didn’t drink. 

Q. WiU you continue from there? What did you do after you picked 
him up? A. Then she says, T 1 don’t know anything to do. Let’s take him 
to the hospital. ” So she did. We got in her cab and we went to Freedmen’s 
Hospital. 

142 Q Who was in the taxicab when you took Mr. Goolsby to the hospital? 
A. Myself, her, and I believe she said it was her son. 

Q. Did she have a youngster? A. A little child. 

Q. Where was the youngster? A. He was sitting in the front seat 
with her. 

****** 

A. When we got to the hospital the doctors examined him, and they put a 
couple of sutures in his arm, wrist, or something, sutures taken in there 
some place. 

* * * * * * 

A. And he had a big bump or something on the side of his face. They gave 
him first aid there and thought he was okay. So we got a cab and came back 
down to 735 New Jersey Avenue. 

Q. And is that 735 where the diagram is? A. That’s right. 

Q. I would like to ask you this question at this point, please: Had 

143 you been to 735 H Street before this accident? A. Yes. 

Q. Have you been there since? A. Yes, sir. 

Q. Can you teU this jury where the entrance is to this apartment 
house? A. It is on New Jersey Avenue. 

Q. Is there any entrance on the H Street side? A. There is an 
entrance, no, not H Street side. There is an entrance on I Street. 

Q. But there is no entrance — A. That is the back entrance. It is 
on I Street. I mean on the First Street side. 

Q Would you continue now? What happened after Mr. Goolsby was 
released from the hospital the first time? What did you do, and what was 
said? A. We had taken him back to 735 New Jersey Avenue. 

Q. Who took him back? A. And went up to — 
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Q. Pardon me. Who took him back? A. I did. 

Q. With what? A. We got a cab. 

Q. All right. Was Miss Montague there at the time when you took 
him back? Was it her taxicab? A. Yes, the cab was still at the hospital. 

144 Q. Yes? A. We left and went to 735 New Jersey Avenue, went up 
to where his wife was, and stayed there about 25 or 30 minutes, and then 
went to 1209 11th Street. 

Q. Whose house was that? A. That is his mother-in-law 1 s house. 

Q. Who took him there? A. I did. 

Q. With what? A. In my car. 

Q. All right. A. And we got there and got him to bed, and when 
he got to bed he commenced to complaining about being cold. Well, we 
covered him up and — it was real warm in the place, but he was talking 
about being cold, and commenced trembling, and the next thing I know he 
commenced to spitting up. Then we noticed a little blood. 

Q. The blood coming from where? A. From his mouth inside. And 
a little came from his nose. Well, I got kind of frightened there, and I 
called an ambulance. Well, I couldn't get an ambulance, so I called the 
police department. The police came with the scout car and wanted to know 
then how we was going. I couldn't help him downstairs because we couldn't 
get him downstairs. He couldn't come down on his own power, so the police, 

145 they brought him downstairs, and put him in my car. Then we got back to 
the hospital. They were in front of me with their siren open. 

Q. A littlelouder, please. A. With the siren open so they would 
keep the way clear. When we got to the hospital they taken some more 
examinations of him or something. They did something. They said, "We 
will have to keep him here." 

But his wife was trying to get them to do something and let him come 
back because she didn't think it was that serious. She didn't want to leave 
him there because she was anxious to get back home, but they told her they 
just couldn't leave him — He just couldn't go. So he stayed. 

Q. Did you visit him while he was in the hospital? A. Yes, I went 
there a couple of times. 


Q. And do you know how many days he remained in the hospital? 

A. He stayed there about six or eight days, five or six days I am sure. 

Q. Can you tell this jury what you observed about Mr. Goolsby when 
you visited him at the hospital? A. Well, he looked — his eyes was all 
bloodshot. Still had this bump on the nose, and still stayed asleep all the 
time. Every time I would go to see him he was always asleep. Well, he 
couldn T t talk. I asked him something concerning — did he know — he 
didn't know anything. He didn't know what happened. He couldn't tell me 
anything. Then finally one of the men from the insurance company taxicab 
or something came and talked to me about it. 

Q. Speak loudly, please. 

MR. SEDGWICK: May counsel come to the bench, Your Honor? 

MR. VOGEL: Just one moment, please. 

(At the bench:) ' , 

MR. SEDGWICK: I didn't know this was coming out, but I will have 
to move for the withdrawal of a juror and declaring of a mistrial, with the 
disclosure of insurance contact and conversations with insurance men now 
stated by this witness on direct examination. 

THE COURT: * * * I will deny the motion. 

****** 

BY MR. VOGEL: 

Q. Have you ever explained to Miss Montague how this accident 
happened? A. Yes, I did. 

Q. What did you tell her? A. I told her just like it were. I said — 
she asked me what happened and I explained to her just what happened, and 
I told her just about how fast she was going. I told her that if her speed 
had been a little slower I think it would have been avoided because she was 
bearing down on us so fast. I will tell you the truth, if she had been coming 
at a normal rate of speed it wouldn't have happened. It seemed as though 
she was trying to pass this truck. 

Q. Are you a driver? A. Yes, sir. 

Q. How long have you been driving ? A. I have been driving ever 
since 1924. 


76 


Q. Since 1924? A. Yes. 

Q. Can you estimate the speed that she was going at the time the 
accident happened? A. I would say she was going about between 25 and 
30, and coming through that intersection, I imagine, it would be between 
25 and 30. 

****** 

151 Q. How long did you stay at the 11th Street address? A. No longer 
than taking to put the bags in the car, and we all went to 735 New Jersey 
Avenue. 

Q. And you figure that was about 8:30 to a quarter of nine? A. I 
would say it would have to be earlier than that because we was at Union 
Station at a quarter of nine. 

152 Q. And could we say about 8:15? A. It had to be before 8 o'clock. 

Q. Before 8 o T clock? It had to be before 8 o T clock because I was at 

Union Station at a quarter of nine. 

Q. How do you know so certainly that you got to Union Station at 
quarter of nine? A. The reason I know it was a quarter of nine, when we 
went to the coffee shop to eat, we had better rush on back to get ready. 

They might want to eat something, or something like that before we leave. 
They was leaving at 10:55 or 11:55 or something, whatever time it was. 

I know they was leaving that evening. But we were — that is why I noticed 
the time when we left the Union Station. We left the Union Station about 

fifteen or ten minutes after ten. 

****** 

153 A. I imagine it was something like that. I knew it had to be earlier than 
that because we was drinking orange juice at quarter to nine. That is when 
I noticed — because he said, "We ain T t got too much time because we are 
leaving and going to spend some at the cousin or her aunt’s house or some¬ 
thing before time for us to go. ” Well — 

Q. You knew actually that evening that they were leaving at fifteen 

154 minutes before midnight, didn’t you? A. No, I didn’t know what time they 
were leaving myself until his mother-in-law called. I didn’t know they was 
going to leave that evening. 


Q. What was the purpose of taking the bags over before quarter of 
nine? A. I said I knew after she called me and asked me would I come 
and take their bags to the station and check them so they wouldn’t have to 
when time comes to leave. 

♦ * * * * * 

Q. What time at Union Station did you check the bags? A. As soon 
as we got there. 

Q. That would be before a quarter to nine? A. It had to be because 
we were drinking coffee. 

Q. Drinking coffee? A. I mean drinking orange juice at quarter to 

nine. 

Q. How did you happen to say ’’coffee” at this time? A. I don’t 
know that, but I said we still was drinking orange juice. 

Q. How many drinks of orange juice did you and he have? A. I had 
one. We had one small glass of orange juice. 

Q. How many did he have? A. One small glass of orange juice. 
That’s all we ordered. I just went in there to show him the place. That’s 
all. That is all we went in there, to show him the place. 

Q. Show him what place? A. The coffee shop at Union Station out 
on the concourse. 

Q. Is that coffee shop inside or outside of Union Station? A. In the 
concourse, when you go out go through Unsarfitation, and go out to board 
your in the train shed where the gates are? A. That’s right. 

Q. That is where you had this orange juice? A. We come right 
through the baggage room and go right into the coffee shop. 

Q. The baggage room that you went to is located at the west end of 
the station,, right across from the ticket windows, isn’t it? A. That is 
correct. 

Q. And that’s where you checked the bags? A. That is right. 

Q. You remember that clearly? A. That is right. 

Q. Can you tell the jury where you parked your car when you went 
into Union Station? A. I parked my car down in the shed, down in the 
terminal department, down in the back, downstairs, in the baggage 
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department. 

♦ * * * * * 

Q. How long did you have your car parked there that evening? A. 

I parked it there just as long as it took us to check the bags and drink the 
orange juice. 

157 Q. How long was that? A. I wouldn’t say — I didn’t check that. 

Q. Approximately? A. I still wouldn’t check that. I said I left 

there. We left there around about five after ten. 

Q. How do you know the time you left Union Station? A. We were 
talking about leaving when he said it was a quarter of nine. He said, ’’Let’s 
hurry up and get out of here so we can get back to the house. We wanted 
to spend a little time before we leave. I wanted to spend a little time there. ” 
Well, I was going back to the shop anyway after I had taken him to check 
the bags. 

Q. What did you do in or out of Union Station from a quarter till nine 
until five or ten past ten besides drinking that one small glass of orange 
juice? A. Nothing else at all. 

Q. Nothing at all? Well, that would be about an hour and fifteen 
minutes, wouldn’t it, that you were in the depot? A. No, but you see it 
wouldn’t be that long at all because the way it is when you get to the station 
you know you can’t get waited on right away. Sometimes you can go in 
there and get checked in and out right away, but sometimes you have to 
wait. 

Q. Now, when you come out, or when you came out that evening at 
five or ten minutes past ten, you went up to a place where you could get on 

158 G Street? A. Come right out of the baggage department downstairs, 
turned right, down — I think it is either First Street or Second Street — 
then turn left into G, then right again on North Capitol, and left on H, up 
to New Jersey Avenue. 

Q. You turned at North Capitol Street right at the Government 
Printing Office, didn’t you? A. Right there. 

Q. So that put you on the north side of H Street going west? A. That 
put me on the west. I mean, yes, that put me on the north side of H Street 
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going west, that’s correct. 

Q. Now, when you get across First Street going toward New Jersey 
Avenue, you know what I mean? A. Yes. 

Q. Any cars parked on your right there? A. No, there wasn’t. 

Q. It was free of parking on the north side from First up to New 
Jersey? A. On the north side of H Street there is no parking at any time 
between First and New Jersey Avenue. 

Q. When you said to counsel that Mr. Goolsby doesn’t drink, you 
don’t know what he does down in North Carolina, do you? A. Well, I have 
never heard of anyone saying he drinks. 

159 Q. But you have never been down there to visit him? A. I have 
been down there, but I wasn’t down there altogether visiting, but I saw him 
down there. I was down there around 1946 or ’47, between *46 and *47. 

Q. But in your whole life you only saw him four times before the 
accident? A. I mean — say just — I mean I have saw him by being down 
there. But what I mean I didn’t know him as personal as I do a lot of people. 
I just know him through his mother-in-law. 

Q. In other words, your information about him and what he does 
and his habits and so forth, how he behaves, before and after the accident, 
came to you from his mother-in-law? A. I have seen him enough to know 
that there are some differences. 

Q. But most of your information comes from somebody else? A. 

No, no information that I have comes from anybody. 

Q. I see. Do you remember yesterday, when the case hadn’t yet 
started, and I happened to come in the court room when you and Mr. Yogel 
and Mr. Goolsby were sitting right over here at this table? A. I do. 

160 Q. What was that conference about ? A. We were just merely dis¬ 
cussing something concerning — because asking something — we was 
talking about the girl. I was explaining to Mr. Vogel there that when we 
came in the girl was sitting there, and when I pointed to the girl and told 
him, I says, ’’That’s the girl that drives the cab. ” and he looked and he 
didn’t even recognize her. He said, ”My goodness, I thought it was a 
larger woman than that. ” 
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Q. That T s all you talked about? A. Well, we did discuss about the 

directions because he thought — 

****** 

BY MR 0 SEDGWICK: 

Q. Let me ask you this question, Mr. Stanfield, directly: Didn’t 
I say to you that you had better straighten him out on the facts of the case? 
A. You certainly did. 

Q. He wasn’t trying to straighten you out on any facts of the case, 
was he? A. He wasn’t trying to straighten either one of us out. There 
wasn’t anybody trying to straighten anybody out, but I was trying to see 

161 how much he knowed about what happened to him after the accident, see 
how much he could remember anything about it, see how much he could 
remember of it. 

Q. Didn’t he tell you that the day before yesterday under oath he had 
answered and given a lot of facts about this accident? A. He hadn’t told 
me anything about it. 

Q. He didn’t tell you anything about that? A. No. 

Q. Now, just a few questions about the accident itself: When Mr. 
Vogel was questioning you and you had the pointer here, you said that as 
you came along — then you pointed to the spot right there — what did you 
mean that spot was? A. I haven’t pointed to no spot. 

Q. You didn’t spot outside the crosswalk, did you? A. No. 

Q. You are sure about that? A. Absolutely. 

Q. Do I understand you correctly that when you and he arrived at 
the corner here that you had a green light? A. We certainly did. 

Q. How long had the green light been on while you were walking in 
this 60 feet down to the corner? A. I don’t know, but when we got there 
it was green. 

162 Q. And you don’t know what it was at any time before your arrival 
there? A. It was green when we got there. 

Q. But you don’t know what it was when you got out of the car? A. 
Never. Wasn’t thinking about the light until we got to the corner and the 
light was green. 
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Q. So you didn’t have to stop on a red light? A. No, indeed. 

Q. When you stepped off the curb you said something about see a 
truck over here (indicating). A. As we were going across the street, 
crossing the street, I said — 

Q. Yes? A. The light changed to red. 

Q. Now, where were you? A. And that’s when I looked to my right* 

Q. Where were you in relation to the width of H Street when the light 
changed to red? A. We hadn’t gotten to the center of it. We hadn’t gotten 
to the white line. 

Q. You hadn’t come to the middle of the street? A. We hadn’t 
gotten to the middle white line. 

Q. At the time you saw the red light? A 0 That is right. 

163 Q. At that time were you not yet to the center of the street and seeing 
a red light in front of you, that caused you to look to see what traffic might 
be coming? A. That is right. 

Q. And you saw a truck? A. The truck was coming on in our direc¬ 
tion. The truck pulled off from the — 

Q. Over here? A. That is right. The truck pulled off. 

Q. The truck had been over here somewhere? A. That is right, 
right at the intersection. 

Q. The truck pulled off when you hadn’t gotten to the half way mark? 
A. Wait a minute, let me explain to you. 

Q. Excuse me. A. This truck did pull up. This truck was coming 
along. You know how fast the car come when its just pulling off. 

Q. How fast? A. That is the way it was. I imagine four or five or 
six miles an hour, but what happened, this cab passed this truck. 

Q. I will come to that. A. Passed this truck. Why I don’t know. 
That is what I am trying to point out to you. If the cab had been coming at 

164 the proper rate of speed or coming behind the truck it would have been dif¬ 
ferent, but instead of the cab coming along with the truck, the cab passed 
it, because when I seen the cab bearing down on us, and I said, ’’Look out, 
Joe” — 

♦ * * * * * 
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Q. When the truck started off, did it have a green light? A. It 
certainly did have. 

165 Q» At that time, when the truck was there just starting off on its 
green light, did you or did you not see the cab to know where it was? 

A. I did not. 

Q. You shake your head no. A. It wasn't anything there. 

Q. How far down H Street could you see for any cars coming west? 
A. I could see as far as -- I didn’t see anything at the intersection at the 
time the cab, the truck was there. The cab definitely wasn’t there. 

Q. In other words, when you saw the truck that you have told the 
jury about, you didn’t see any cab at all? A. I did not. 

Q. All right. Now, the truck continued to come across ? A. That’s 

right. 

Q. New Jersey Avenue; right? A. That's right. 

Q 0 At what point was the truck when you first saw the front of the 
cab? A. The truck was almost into the intersection, almost on the other 
side, but, almost got, almost middle-way, when the cab came bearing on 

down the street. The cab came bearing down. 

****** 

166 Q. The truck had not quite reached the crosswalk? A. That’s right. 
Q. And you were still at the center line, about? A 0 No, we was 

just about middleway. We got across the center line, and I happened to 
look again, and I saw the cab bearing down on us. 

Q. What was to prevent you and Mr. Goolsby when you were not yet 
to the middle line of the street, when you saw the red light, what was to 
prevent you and Mr. Goolsby from staying right there and not running the 
risk of any truck hitting you? A. We were practically in the center of the 
street. 

Q. Why didn’t you stand there, is my question? A. The truck was 
coming on very slowly, giving us a chance to get through, and we were on 
our way through. 

Q. Where were you when you first saw the front of the cab? A. 

When I first saw the front of the cab I was just about half of the way to the 
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curb. 

167 Q. You mean somewhere in there? A. Somewhere in there, when 
I saw the cab. 

Q. Was there any reason why you couldn’t have stopped there and 
let the cab go along the curb? A. If I had stopped I don f t know what would 
have happened to me. 

Q. But you could have stopped? A. Weli, maybe he stopped, and 
that’s what happened to him. 

Q. Did he stop? A. I don’t know whether he did or not. I hollered 
to him, ’’Look out Joe, ” and I made a jump. 

Q. As a plain fact he was running with you, wasn’t he, at that time? 
A. I don’t think so. 

MR. SEDGWICK: Defendants’ Exhibit No. 2 for identification. 

(Written statement by the witness 
Stanfield was marked for identifica¬ 
tion as Defendants’ Exhibit No. 2.) 

MR. VOGEL: May I see it, please? 

MR. SEDGWICK: I don’t want you to read it until I finish*?^ I would 
like to have him identify the signature before counsel sees it, Your Honor. 

THE COURT: You would like to have who identify what? 

168 MR. SEDGWICK: I would like to have the witness identify as to 
whether or not it is his signature. 

THE COURT: AH right. 

BY MR. SEDGWICK: 

Q. Is that your signature, Mr. Stanfield? A. That is my signature, 
my signature. 

Q. And right above your signature, is it in your handwriting that 
’’This is a true statement and I have read same”? A. I told you I didn’t 
have time to read it. 

Q. What does it say on there in your own handwriting? A. You 
asked me. I was in my shop. I was very busy. You come and asked me 
some questions and I talked with you. 

Q. With me? A. And I gave you the correct statement of what 
happened. 
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Q. Is that you writing there that I have now read to you, "This is 
a true statement and I have read same"? A. If you have got down that 
what I said, that T s true. 

Q. Is that your writing, is all I want to know. 

THE COURT: The question is, Is that your writing? 

THE WITNESS: That is my writing. 

THE COURT: Just answer the questions and confine yourself to that. 
169 We are going to adjourn now until Monday morning at ten o f clock. 

(Thereupon at 3:15 o T clock p. m„ an adjournment was taken in the 

trial until Monday, March 28, 1955, at 10:00 o f clock a. m.) 

****** 


170 
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The trial of the above-entitled case was resumed at 10:00 o T clock 
a. m. on Monday, March 28, 1955. 


172 DIRECT EXAMINATION 

BY MR. VOGEL: 

Q. Will you please state your full name and address, Miss Davis? 

173 A. Elizabeth Preston Davis. 

* * * * * * 


Q. By whom are you employed, Miss Davis? A. By Freedmans 
Hospital. 

Q. What occupation do you have there? A. Clerk in the medical 
record librarians office. 

Q. As a result of a subpoena duces tecum, did you bring with you 
certain records of the hospital relating to Joseph Goolsby? 

THE COURT: Do we have to take time on this, Counsel? 

MR. SEDGWICK: No. 

THE COURT: Can’t the hospital records be stipulated? 

MR. SEDGWICK: Yes, they were at pretrial stipulated as to authen¬ 
ticity. 

MR. VOGEL: Then we have no problem. May Miss Davis leave the 
records here? Will you leave the records here and I will make sure that 
they are returned to you? 
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****** 

174 MONNIE LEACH 

****** 

DIRECT EXAMINATION 
BY MR. VOGEL: 

Q. Mrs. Leach, will you please tell the reporter your full name 
and address? A. Monnie Leach. 

Q. What is your address, Mrs. Leach? A. 735 New Jersey Avenue. 
* * * * * * 

Q. Are you related to both plaintiffs, Joseph Goolsby and Effie 

* 

Goolsby? 

* * * * * * 

A. Joseph is my son-in-law. He married my daughter. 

****** 

177 Q. Did there come a time that all the relatives met at one home 
together with Mr. Goolsby and your daughter? A. Well, my daughter 
and Joe, yes. They come to visit me. 

Q. Did there come a time just before the accident where certain 

relatives all met at one home, just before the accident? A. Yes. 

* * * * * * 

A. Well, I went up there to listen to the radio while they went to the station 
to check their luggage, my daughter and myself. We went there to wait 
for Joe to go check his luggage. Mr. Stanfield took him to the station to 
check his luggage. We waited there. 

Q. Can you tell us approximately what time Mr. Stanfield came to 
take the luggage? A. I guess it was about 8:30 or 9 o 1 clock. 

Q. When was the next time that you heard about your son-in-law? 
****** 

178 Q. When your son-in-law came back, when Mr. Goolsby came back, 

tell this jury what you observed about his appearance and his condition. 
****** 

A. Well, when he came in he looked like he was just about to fall out. He 
looked like he was in great pain. I wanted to know what was the matter 


86 


with him. 

179 Q. As a result of your questioning, did you find out where he had 
been? A. Yes, he said they had took him to the hospital,, 

Q. All right. Will you go on from there? About what time, about 
how long after he had come home did he go back to the hospital? A. Well, 

I think it was less than an hour. 

Q. Just before he went back, will you please tell us what you ob¬ 
served about his condition when arrangements were made to have him taken 
back to the hospital? A. Well, he was in great pain and kept holding his 
head, and I took him back to my house. He seemed he was just real sick, 
and seemed to be in great pain. 

Q. When you say he was real sick, what did you notice about what 
he did or what you saw that showed he was in great pain? A. Well, he 
couldn’t walk up the steps. We had to help him up the stsfcr: .jeps'und pitt 
him into bed, and he just couldn’t lay — he was just rolling and tumbling. 

He seemed to be — he said, ’’Please do something for me. ” So then he 
got real cold, just had a light chill. I wrapped him up in three or four 
blankets, and put a hot water bottle to his side, and also an electric pad 
to his feet. He still was cold, and the house was very warm. He just got 
worse and worse. So I got someone to call the ambulance, got Mr, Stanfield 

180 to call the ambulance. So he didn’t come, so I got him to call the police¬ 
men, and the policemen come and took him back to the hospital. 

Q. I see. Did there come a time that you visited Mr. Goolsby at 
the hospital? A. Yes. 

Q. Can you please tell this jury what you observed about his condi¬ 
tion at Preedmen’s Hospital? A. Well, he didn’t seem to be doing too well. 

Q. In what way were you able to observe that? A. Well, he didn’t 
talk clearly, and he seemed to not know what he was talking about. If I 
would ask him anything, he didn’t seem to know what I meant, and he 
seemed to be very sick. 

Q. How long have you known Mr. Goolsby? A. I guess about four¬ 
teen years. 

Q. Could you please tell this jury about how long he remained in the 
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hospital? 

♦ * * * * * 

THE WITNESS: I think it was around ten days. 

181 Q. In that case, could you please tell us this: Has he visited you 
very frequently at your home here in Washington over the past fourteen 
years? A. Once or twice. 

Q. Have you visited your daughter and your grandchildren at Shelby, 
North Carolina frequently over the last fourteen years? A. Yes. 

Q. Can you please tell us whether you have observed any difference 
in Mr. Goolsby’s condition and mannerisms since this accident as compared 
to what you observed about him prior to the accident, with reference to his 
actions toward his children or his wife or to friends, and so on? Just tell 
this jury. A. Yes. He didn’t seem to — well, his patience is not as long 
as they used to be, it doesn’t seem like to me. 

Q. Anything else that you have been able to notice? What about his 
health? A. Well, he hasn’t been as well either. He’s been complaining 
with his stomach and head every once in a while. 

Q. What about the condition of his health as you observed it at the 
time that you visited him in Shelby, North Carolina, before the accident? 

A. He seemed to get tired. 

Q. No, before the accident. 

♦ * * * * * 

182 A. Before the accident? 

Q. Yes. You answer it in your own words, what you observed 
about his health before the accident. A. Well, I never known him to be 
sick. He was always well and strong. I never know him to stay out of 
work a day. 

Q. Now, at the times you would visit him at Shelby, North Carolina, 
did you observe whether he would drink alcoholic beverages, whiskeys, 
liquor, or anything like that? A.. No. 

Q. At any time that he was at your home, did you ever observe him 
drinking liquors? A. No. 

Q. Did he drink any intoxicating beverages on that evening just before 
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the accident? A. No, not to my knowledge. 

****** 

CROSS-EXAMINATION 
BY MR. SEDGWICK: 

Q. Mrs. Leach, how did you happen to answer the attorney’s ques¬ 
tion by saying that you resided at 927 11th Street? A. I used to live at 

183 that address, right around the corner, and I got it kind of mixed up. 

Q. How long had you lived at 1209 11th Street after you left 927 11th 

Street? A. I lived at 1209 11th Street around six years. 

****** 

Q. I thought you answered him 927 11th Street. A. Did I? Some¬ 
times I get that address mixed up. I lived there so long, close to ten 
years, and a lot of times I get that address mixed up with the other one. 

Q. How long have you lived down here at 735 New Jersey Avenue? 

A. Since last March, a year ago this month, on the 2nd. 

****** 

184 Q. And you and your daughter were there? A. Yes. 

* * * * * * 

Q. There wasn’t any party going on at 735 New Jersey Avenue the 
night of the accident, was there? A. No. 

Q. How do you fix the time as being 8:30 or 9 o’clock that your son- 
in-law and Mr. Stanfield left to go to Union Station? A. Well, I called 
Mr. Stanfield around 8:30 or something around that. 

Q. Where did you call him? A. At his lunchroom, up on Georgia 
Avenue. 

Q. And you phoned him about 8:30 or 9 o’clock at night? A. Some¬ 
thing like that, yes, because they was leaving that night, and I asked him 
would he drive them to the station to check their luggage. 

Q. Did Mr. Stanfield come down in response to your call to 735 
New Jersey Avenue? A. No. He came down to 1209 11th Street. That 
is where they was stopping with me. 

Q. What time did they pick you up at 11th Street? A. Well, we all 
came over to 735 New Jersey Avenue. They put us out there, and they went 
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185 on to the station to check the luggage. 

Q. I say, what time did they pick you up at 11th Street? A. Well, 
it was something after — I called him around 8 or 8:15, something like 
that, and he picked me up after that, picked the three of us up. 

Q. Did he come into your house at 11th Street? A. I think he did, 
and to help with the luggage. 

Q. How long did he stay up at your place on 11th Street until all of 
you went in his car over to 11th Street? A. Not very long because he 
just come up and picked up the luggage and I told him to drop us off at my 
cousin’s at 735 11th Streeto 

Q. Is this Lois Radley your cousin? A. Yes. 

Q. While Mr. Stanfield and your son-in-law were at Union Station, 
presumably checking luggage, you and your daughter were listening to the 

radio in the apartment? A. Yes. 

* * * * * * 

186 Q. Did anyone else then follow Mr. Stanfield into the apartment, 
other than your son-in-law? A. No, just the two of them came in. 

Q. How long did your son-in-law remain there? A. Not very long, 
because after I seen he was sick, I suggested we go back to my house. 

Q. Where was that? A. Well, he was sick. He wasn’t able to set 
up. 

Q. You knew he had an accident? A. Yes, and they told me that he 
had an accident, and I didn’t think then that he would be able to leave that 
night, so I suggested we go back to my place,. 

Q. You didn’t think about calling the hospital then? A. Well, they 
told me that he had just left there, and 1 thought they knowed what they was 
doing. They didn’t send him back, so by the time we got back to my house, 
he was so sick, till I suggested we call an ambulance and take him back to 
the hospital, because I didn’t know what to do for him. 

187 Q. You told Mr. Vogel that he was sick down at 735 New Jersey 

> 

Avenue. A. Well, he was sick when he come in, but he had already been 
to the hospital they said, and had his head bandaged up when he come in. 

He wasn’t hardly able to walk. 
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Q. How did you go from 735 New Jersey Avenue over to your house? 
A. How did we go? Mr. Stanfield taken us. 

Q. And this was January 7th, in midwinter, wasn’t it? A. As I 
said, I just forgot the date, but anyway in January. 

Q. It was in January? A. Yes, it was right around that time. 

Q. Notwithstanding that he was ill at 735 New Jersey Avenue, you 
went out in January to take him to your house? A. Yes, and we had to 

help him down the steps. He wasn’t able to walk. 

****** 

188 Q. How do you know that your son-in-law was never out of work 

down in North Carolina? A. To my knowing. 

Q. You could be dead wrong about it, couldn’t you? A. Yes, I 

could. 

Q. As a matter of fact, didn’t you know that your son-in-law had 
not worked for the nursery down there for about two years prior to this 
accident? A. No, I didn’t. 

****** 

190 JOSEPH A. STANFIELD, 

having been previously sworn, resumed the witness stand and testified 
further as follows: 

CROSS-EXAMINATION (Resumed) 

BY MR. SEDGWICK: 

Q. Mr. Stanfield, you remember we left off last Friday afternoon 
with you on the witness stand, and my asking you a few questions? A. Yes. 

191 Q. I have a few more questions, please, I would like to ask you. 

Did you tell us, just to refresh our recollection, that after you and Goolsby 
had the accident and returned from the hospital, you stopped where? A. 

On the east side at — you mean after the accident? We went to the hospital. 
We came back to 735 New Jersey Avenue. 

Q. How long did you stay there? A. I imagine we stayed there 
about 20, 30 minutes. 

Q. And then where did you go? A. 1209 11th Street. 

Q. How long were you up there? A. I imagine we was up there not 
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quite an hour before we had to take Mr. Goolsby back to the hospital. 

Q. Is that where Goolsby was taken sick? A. The second time? 

Q. Yes. A. Yes. 

Q. Now, the other matter I wanted to ask you about was this: How 
close was the cab to you when you first saw it? A. Well, when I first 
saw the cab I imagine the cab was about 16, 15 feet from me. 

Q. Coming right at you: ? A. Just bearing right down on me. 

192 Q. That is when you jumped? A. That is right, I had to. 

Q. And you didn’t look back at the cab at all after seeing it 15 or 16 
feet from you? A. I began to try to get out of the way of it. 

Q. Your answer is then you didn’t look back to see the cab again 
once you caught a split-second view of it? A. I didn’t look back to see 
nothing. 

THE COURT: Just answer the question. 

THE WITNESS: I just got out of the way. 

THE COURT: The question was, Did you look back again? 

THE WITNESS: I looked back again after I heard it hit. 

BY MR. SEDGWICK: 

Q. That was after the accident? A. That was after the accident. 

MR. SEDGWICK: No questions. 

REDIRECT EXAMINATION 
BY MR. VOGEL: 

Q. Mr. Stanfield, you just mentioned that after you heard it hit — 
what do you mean by that? A. When I heard it hit something I looked back 
and I saw Mr. Goolsby coming down off of the cab, down on the ground, on 
his head, landing on his left side. 

193 MR. VOGEL: No further questions. 

MR. SEDGWICK: That’s all. 

(The witness left the stand.) 

MR. VOGEL: Mr. Hewgill, Police Officer Hewgill, please. 

Thereupon, 

PAUL J. HEWGILL, 

was called as a witness by the plaintiffs * * * 
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****** 

Q. Did there come a time, Officer Hewgill, that you investigated 
an accident that occurred on that day on H Street and New Jersey Avenue, 
Northwest? A. There was. 

Q. Did you prepare memoranda and an accident report as a result 

of that investigation? A. I did. 

* * * * * * 

194 Q. Did you have any conversation with Ida Montague, the driver of 
the taxicab? A. I did. 

Q. Did she tell you how the accident occurred? A. She did. 

Q. Will you please tell us how she told you the accident happened? 

195 A. I don’t remember her exact words, but I can summarize it for you. 

Qo If you please. A. She was traveling east on H Street at New 
Jersey Avenue. On her left there was a truck which preceded her into the 
intersection. The truck suddenly stopped. She was passing it on the right, 
and then she saw that the reason the truck had stopped was for a pedestrian 
who was crossing out across H Street. 

Q. Did you ask her how many miles an hour she estimated that she 
was speeding? 

MR. SEDGWICK: Now — 

THE WITNESS: I asked her how fast she was going, and she stated 
20 to 25 miles an hour. 

BY MR. VOGEL: 

Q. Do you have in your memoranda the name of the taxicab that she 
was driving? A. She was driving a Skyview No. 54. 

Q. On the basis of your memoranda, does there appear — did she 
tell you by whom the vehicle was owned? A. The registration card showed 
that the vehicle was owned by Skyview Cab Company, Incorporated, of 1129 
O Street, Northwest. 

MR. VOGEL: No further questions. 

CROSS-EXAMINATION 
BY MR. SEDGWICK: 

****** 


196 
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Q. Have you seen the traffic accident report that is filed in the case 
at the Accident Investigation Unit office? A. I believe I made it. 

♦ * * * * * 

Q. * * * Would you look at that, particularly with reference to the 
speed down at the bottom, and tell the jury what speed you put in there? 

A. (Examining report) I put in 20 miles an hour. 

Q. You didn’t say anything about 25 miles an hour, did you, in here? 
****** 

A. No. The speed is on the other side, down at the bottom. It was written 
down as she stated it. 

Q. Well, if she stated what is on here, why didn’t you put it in the 
official report? A. There is not room. 

197 Q. Well, there is as much room on that paper as there is this one? 

A. We always try to cut the speed to a single figure for the report. 
****** 

Q. Now, I notice on the back of the report, Officer, a drawing. 

Did you draw that? A. I did. 

Q. And I notice that you have drawn a drawing very much like the 
one that appears on the blackboard there, is that right? A. That’s right. 

Q. Let me turn this one around because we used a different direction 
than what is ordinarily used. You see we have the crosswall?: here? A. Yes. 

Q. And we have it upside down from the usual way, is that right? 

A. That’s right. 

Q. If I turn it around this way it corresponds more accurately with 
your original drawing, is that right? A. That’s right. 

198 Q. I notice you have the crosswalk drawn, and then some distances 
of the crosswalk. That is, the east line of the crosswalk, assuming there 
are two white lines, some distances of the last line. You have a line drawn 
down from the north curb down toward the south curb. Officer, if you wish 
to come down and do it yourself, or if you will trust me to do it, there is 

a line which you have drawn showing something like that? A. That is one 

of the lines I have drawn. That is right, sir. 

****** 
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Q. Just one more matter, Officer, and I think that will be all I 
want to ask you. I notice that you have the injuries listed there. Would 
you tell the jury what they are as you listed them? A. The injuries as 
were given to us on the report at Freedman 1 s by a Dr. Paul Balkisson is 

199 a laceration of the scalp and right forearm and a head injury. 

****** 

REDIRECT EXAMINATION 
BY MR. VOGEL: 

Q. Officer Hewgill, could you please tell us why in your report, or 
why on the blackboard just a few moments ago, you have two crossmarks, 
one in the crosswalk, and one over there? I understood you to have said 
that this one that I am pointing to, which is away from the crosswalk several 
feet east of the white line, is where she told you — A. We received a 
call on this accident at 10:18 p. m. to respond to Freedman 1 s Hospital, and 
we did not take the report on the scene. Therefore, it was necessary for 
us to draw a diagram to attempt to clarify the statements of the two opera¬ 
tors. By the use of the pictures — I mean of the operator and pedestrian 
— We drew those two X-marks to indicate to the pedestrian, to ask where 

the pedestrian was at the time he was struck. 

****** 

202 HARVEY H. AMMERMAN 

was called as a witness by the plaintiffs * * * 

* * * * * * 

203 Q. Dr. Ammerman, did there come a time that you examined 
Joseph Goolsby? 

****** 

A. I examined Mr. Goolsby on February 5, 1955, and that report was 
typed and sent out on February 12th. 

Q. Had you ever seen Mr. Goolsby before? A. No, sir, I had not. 

Q. And you specialize as a neurologist? A. Neurologist and neuro¬ 
surgeon, yes, sir. 

****** 


204 


Q. Will you please tell us what you learned about Mr. Goolsby’s past 
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history, as far as his health is concerned, and the accident, as far as your 
report discloses? 

♦ * * * * * 

THE WITNESS: There are two parts in the history that Mr. Goolsby 
gave when I examined him in my office. One part had to do with the acci¬ 
dent, which he described occurred on December 7, 1953. At that time the 
history I obtained from the patient was that he was injured by being struck 
by a car, taken unconscious to Freedmen’s Hospital, where he was treated, 
improved some, and permitted to leave the hospital. Following that he 
became ill again, developed nausea, vomiting, and shock. He was returned 
to the hospital where he was kept approximately ten days. 

The most significant findings at the hospital were the fact that he had 
three lumbar punctures, the first two which were bloody, and the third one 

205 which showed clear spinal fluid. At the time I examined the patient, his 
complaints — that is on February 5, 1955 when I examined him — his 
complaints were those of headache, particularly aggravated if he was more 
active, more on the left side of his head, and accompanied by nausea or 
desire to throw up. He occasionally was disturbed by ringing in his ears. 
We call that tinnitus. I also obtained a history of his having had eye trouble 
for many years, which was of course unrelated to the accident. 

Q. Did you ask him, Doctor, whether the accident aggravated his 
vision in any way? A. Yes, I did ask him whether the accident aggravated 

his vision. He said it did not. It had no effect on his vision. 

* * * * * * 

A. My examination at that time showed his blood pressure to be normal. 

He had the laceration on his forearm which gave him some discomfort. 

It was minimal. He had a divergent squint. That is, his eyes moved out¬ 
ward, and that was unrelated to the accident because he had it, as I pre¬ 
viously mentioned, for many years. It had nothing to do with the accident, 
but it was a neurological finding. The remainder of the cranial nerves of 

206 the head were normal. His coordination was satisfactory. Sensory ex¬ 
amination was essentially satisfactory. His reflexes were within normal 
limits. His reflexes were satisfactory. He had the laceration on his right 


96 

forearm, which I mentioned. It was my opinion, based on the history ob¬ 
tained, plus my examination, that he had a cerebral laceration. 

Q. Doctor, could you please tell this jury what is meant by a "cere¬ 
bral laceration" ? A. Well, a laceration means a tearing of any tissue, and 
a cerebral laceration, "cerebrum" refers to the brain, so it mean tearing 
of the tissues of the brain, or some of the brain itself, in other words. 

Q. On the basis of your information from Mr. Goolsby, and on the 
basis of any of the hospital records, can you tell us whether there were 
any objective symptoms that there was a brain injury ? A. Yes. The bloody 
spinal fluid that was obtained on the first two lumbar punctures were diag¬ 
nostic of brain injury. Tearing of the brain or bleeding from the torn blood 
vessels into the fluid that surrounds the brain. We obtain that fluid by 
doing a spinal tap. 

Q. Doctor, could you please tell us on the basis of your examination, 

207 hospital records, questioning of Mr. Goolsby, whether the automobile acci¬ 
dent was a competent producing cause of the headaches that he presently 
complains of ? A. Yes, it could be a competent producing cause of the 
headaches. 

* * * * * * 

Q. Can you tell us on the basis of your experience in such matters 
approximately how long these headaches and the symptoms that he suffered 
from will continue ? A. You mean until they completely disappear ? 

Q. Yes. A. Well, that would be hard to say with exactness, but I 
would anticipate, as I said he had some further improvement, I think he 
would have some difficulty for two or three more years, until he was more 
or less free of them. It might be more or less. It is hard to evaluate. 

208 Q. Is there any way of being certain on the basis of your examination 
and the hospital records as to whether he will ever be free of them ? 

A. Well, you can really never be certain. 

* * * * * * 

Q. How much was your bill for examination and report ? A. $25. 

Q. And is $2 5 a reasonable charge within the District of Columbia 
for the type of service you rendered ? A. Yes, it is. 
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♦ * * * * * 

CROSS-EXAMINATION 
BY MR. SEDGWICK: 

♦ * * * * * 

Q. I believe you were reading essentially from your report dated 
February 12th of this year. 

****** 

'’Examination revealed a 37 year old cooperative man who gave a lucid 
history of his injury. ” That means a clear report to you of his injury, 

209 Doctor? A. Essentially that is what it means. 

Q. "Blood pressure was 130 over 78. " What's that? A. That's 
normal. 

Q. That's normal. "The head was grossly normal. " A. That’s 
correct. That's what I have in my report. 

Q. "The fundi were negative. " A. That’s right. 

Q. And when in your report you use the word "negative” each time 
you mean the absence of any signs of injury? A. It means there is no 
pathology present. It means it is within normal limits. 

Q. And if you found something wrong or abnormal, then it would be 
a positive finding, wouldn't it? A. That’s correct. 

Q. "The pupils were equal and small. " That refers to his eyes ? 

A. That’s right. 

Q. "Extraocular movement —” still referring to the eyes — "were 
normal." A. That’s correct 

Q. "There was present a divergent squint. " A. That’s the one I 
refer to in my previous report which I felt was due to an earlier injury. 

210 Q. It didn’t grow out of this incident at all? A. No, as I said pre¬ 
viously, I didn’t think it had anything to do with it. 

Q. "The remainder of the cranial nerves —" those are in the head? 
A. That’s correct. 

Q ’’—showed no abnormality. ” A. That’s correct. 

Q. "There was no ataxia dysmetria or mystagmus. ’’ Would you tell 
the jury what those three things are, and the man that you examined did not 


98 

have? What are they? A. They are all signs of coordination. It is our 
ability to coordinate. The mystagmus is the ability of the eyes to look 
from one side to the other without abnormal movements. Ataxia dysmetria 
is the movement of the arms and legs, the ability to pick up a Bible in a 
smooth manner. That is done by an organ known as the cerebellum from 
the base of the brain. I would interrupt to say that the cerebellum if it 
had been injured it had recovered. 

Q. You put him through a general standard and accepted test among 
neurosurgeons, the Romberg test, didn't you? A. That is correct. 

211 Q. Would you tell the jury the result of that test? A. The Romberg 
test was negative, which means normal. The individual stands with his 
feet together and his eyes closed, and normally we should be able to main¬ 
tain our balance, which is controlled in the same organ, the cerebellum, 
which controls coordination and balance. In disease of certain parties the 
individuals cannot maintain their balance. Since Mr. Goolsby could main¬ 
tain his balance, I felt that either that organ was not damaged, or if it had 
been damaged, had improved to the point where he could now maintain his 
balance. 

Q. Continuing in your report: M The sensory examination for all 
modalities was normal throughout. ” Is that in relation to the head? A. 

It is in relation to the skin all over the body. 

Q. "And the biceps, triceps, knee jerks and ankle jerks, TT are they 
other tests that neurosurgeons give in this type of alleged injury? A. That 
is correct. 

Q. And you found them to be normal in his case? A. That’s right. 

Q. Now, you conclude by saying that: "There was no Hoffman, and 
no Babinski. ” Are these still additional tests that neurologists use to de¬ 
termine the fact of head injury if there is one? A. Yes. It gives us an 
idea of the degree of damage. 

212 Q. How did those tests show up in his case? A. They were normal. 

Q. In your history, coming back to page 1, the patient stated to you 

that he was injured as the result of being struck by a car on December 7, 
1953. Do you find that in your report? A. Yes, I do. 
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Q. I notice you have that written again on page 2 of your written 
report* Is that correct? A. That’s correct. 

Q. You of course asked him about other injuries that he may have 
had in addition to the accidents that we are concerned with here? A. Yes, 

I did. I always ask them about previous injuries. 

****** 

213 A. The divergent squint in an individual whose — to use common terms, 
an individual whose eyes cross, and the eyes can be crossed abnormally 
either inwardwise, which is more common, or outwardwise, which is a 
little less common — medically we refer to that as a squint. We some¬ 
times use that word. It means that their eyes look outward. 

Q. I see. You found that his eye trouble was of many years’ dura¬ 
tion? A. Yes. 

Q. Ringing in the ears that a person has can result from an attack 
of virus or flu, can it not? A. It can. 

Q. And it has, in our city, with great prevalence within the last 
few months? A. Yes, every once in a while we have an epidemic of it. 

Q. One doesn’t have to pass through some kind of an incident or 
accident, does he? A. Not to get a virus. 

Q. And one doesn’t have to have an accident to have headaches, 
does he? A. No. 

Q. How many causes are there medically for the producing of head¬ 
aches? A. There are many. 

214 Q. As many as 20, would you say? A. I think I could probably 
think of twenty. 

Q. You never actually treated this man as your patient, did you? 

A. No, I did not. 

Q. You were just asked by an attorney to examine him with a view 
to testifying in court? A. No, sir, I was asked to review, render a report, 
as to what I found his status to be. 

Q. Just to render a report as to what you found there? A. That’s 
correct. 

Q. You didn’t go over to Freedmen’s Hospital and check the X-rays 
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or find out the matters that were disclosed or would be in the hospital 
records there as to what they found, or what they treated him for? A. No, 
I did not. I based my findings on the patients history. I assumed it was 
reasonably accurate. 

Q. If he misled you or was not strictly one to tell the truth, then 
your report could be in error if he were in error? A. Any medical report 

can be in error when it is based on the patient’s history. 

****** 

215 REDIRECT EXAMINATION 

BY MR. VOGEL: 

****** 

Q. Can you please tell us what symptoms, if any, you observed, or 
that the plaintiff complained of, that shows that he still suffers from this 
injury? A. The headache and the dizziness are typical of a head injury 
to the cerebrum. 

Q. Did Mr. Goolsby give you any history of headaches previous to 
this accident? A. No, sir, he did not. 

Q. Did there come a time that you received from me a copy of a 
report of Freedmen’s Hospital about Joseph Goolsby? A 0 Yes, sir, I did. 

Q. Do you have that copy in your file ? A. Ido. 

216 Q. Could you please tell this jury whether there is anything different 
in this hospital record than the information that was given to you by Mr. 
Goolsby? 

MR. SEDGWICK: I object to the form of the question. I have no ob¬ 
jection to the hospital records being shown to the jury. 

THE COURT: Yes, I think the hospital records speak for themselves, 
as long as they are in evidence. 

MR. VOGEL: No further questions. 

****** 

IDA MONTAGUE, 

one of the defendants herein, resumed the witness stand and testified fur¬ 
ther as follows: 

FURTHER DIRECT EXAMINATION 
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BY MR. VOGEL: 

Q. Miss Montague, have you discussed this case with your lawyer 
217 or anybody from his office prior to your coming to trial? A. Yes. 

MR. VOGEL: No further questions, 

MR. SEDGWICK: May I ask the purpose of that inquiry? I assume 
all lawyers talk to their clients. 

THE COURT: I assume so too. I don't know what the purpose is. 

MR. VOGEL: That will come in my argument. 

MR. SEDGWICK: If there is any badness about it, I would like to 
know about it now. 

MR. VOGEL: I don’t think there is any badness at all. I just wanted 
to find out her answer. 

THE COURT: There is nothing wrong with the fact that the clients 
talk over the case with their counsel. 

MR. VOGEL: Not at all. My clients talk to me about it. 

(The witness left the stand.) 

♦ * * * * * 

222 MR. VOGEL: This is the most important one. This is because of 

the remark that was made — 

THE COURT: Let me ask you, Mr. Sedgwick: Did you notice his 
No. 8? 

MR. SEDGWICK: I haven't read it yet. 

THE COURT: You had better read it so you can discuss it. I am 
going to leave it entirely up to you, Mr. Sedgwick, to determine whether 
you want me to mention to the jury the inadvertent remark that was made 
about insurance.. 

MR. SEDGWICK: I had my motion at the time for a mistrial. 

THE COURT: I understand that, but I am asking you now to state 
for the record whether you want me to mention it to the jury. If you would 
rather not have me do it, I will not do it. If you want me to do it, I will 
do it in my own language. 

MR. SEDGWICK: I would rather, if it is done, to have you do it in 
your own language. 
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THE COURT: You are emphasizing the insurance question in this 
language. 

MR. VOGEL: This is a direct quote — 

THE COURT: You are rubbing it in. 

MR. VOGEL: This is directly quoted from Judge Groner r s opinion. 

223 THE COURT: That doesn’t mean it is proper language for the jury. 
To take language straight out of a Court of Appeals opinion doesn’t mean 
that it is proper language for the jury. It is certainly a correct legal 
proposition, but it is quite a different thing when you are charging a jury. 

I am going to leave it entirely to you to determine whether — 

MR. SEDGWICK: Assuming that you cannot reconsider your action 
on my motion — 

THE COURT: I can’t do that because we would have mistrials every 
day if we did that. It slips out in most of these cases. It ought not to 
happen, but it does, unfortunately. Do you want to suggest what you think 
is proper language for the jury? 

MR. SEDGWICK: The only suggestion I have is this: That Your 
Honor tell the jury in substance, in your own words, that under no circum 
stances shall they consider the fact of insurance, or be influenced to any 
degree or in any way by whether or not the defendant is insured. Do that 
in whatever words you think are proper. 

MR. VOGEL: Together with that would Your Honor mention that 
this was an inadvertent — 

THE COURT: I don’t know what it was. 

224 MR. VOGEL: That it was — the witness who happened to mention 
an insurance agent had come to his — 

THE COURT: I don’t think I will. I will just simply indicate that 
there was an improper reference to insurance in this case. 

MR. VOGEL: And one last comment — 

THE COURT: Yes. 

MR. VOGEL: The main purpose of my submitting — 

MR. SEDGWICK: Will Your Honor follow through and say they must 
not be influenced by it? 
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THE COURT: Of course, I am going to precede it by saying that 
there was an improper reference in the testimony, and that it was completely 

irrelevant to the issues they have to consider. . Is that all? 

****** 

226 THE COURT: Ladies and gentlemen of the jury the Court will read 
certain traffic and motor vehicle regulations for the District of Columbia 
which have been received in evidence in this case at the request of both 
parties to this lawsuit. My reading them to you and discussing them with 
you later in the Court’s charge does not mean to imply any indication by 
the Court that you ought to find from the evidence that there has been a 
violation of any of these traffic regulations by one side or the other, but 
the evidence is such that you may so find, and therefore it is proper for 
the Court to place them before you for your consideration. The first has 
reference to speed, Section 22(a). It provides that: 

M No person shall drive a vehicle on a street or a highway at a speed 
greater than is reasonably prudent and under conditions and having regard 
to the actual and potential hazards then existing. In every event speed 
shall be so controlled as may be necessary to avoid colliding with any 
person, vehicle or other conveyance on or entering the street or highway 
in compliance with legal requirements and the duty of all persons to use 
due care. ’’ Then 52(a) provides that: 

227 Tr When traffic control signals are not in place or not in operation^ } 

the driver of the vehicle shall yield the right-of-way, slowing down or 
stopping if need be to so yield, to a pedestrian crossing the roadway within 
a crosswalk. When the pedestrian is upon half of the roadway upon which 
the vehicle is traveling, or when the pedestrian is approaching so closely 
from the opposite half of the roadway as to be endangered, no pedestrian 
shall suddenly leave the curb or other place of safety and walk or turn into 
the path of a vehicle which is so close that it is impossible for the driver 
to yield. ” 53: 

"Every pedestrian crossing a roadway at any point other than within 
a marked crosswalk or within an unmarked crosswalk at an intersection 
shall yield the right-of-way to all vehicles upon the roadway." 
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’’Notwithstanding the provisions of this article, every driver of a 
vehicle shall exercise due care to avoid colliding with any pedestrian upon 
any roadway, and shall give warning by sounding the horn when necessary, 
and shall exercise proper precaution upon observing any child or any con¬ 
fused or incapacitated person upon a roadway., ” 

MR. VOGEL: If Your Honor please — 

THE COURT: Yes. 

228 MR. VOGEL: I don’t know whether Your Honor has read 52(b). 

THE COURT: I omitted 52(b). 

’’Whenever any vehicle is stopped at any marked crosswalk or at an 
unmarked crosswalk at any intersection to permit a pedestrian to cross 
the roadway, the driver of any other vehicle approaching from the rear 
shall not overtake and pass such stopped vehicle. ” I think that includes 
all the sections that have been requested by either party. You may step 
up now to the bench. 

(At the bench:) 

THE COURT: (Reading from hospital records): ’’Thirty-five year- 
old male states that about —” I think that is proper, that statement. 

MR. VOGEL: Shall I read that? Shall I offer it in evidence? 

MR. SEDGWICK: May I see it? 

(Document handed to Mr. Sedgwick.) 

MR. SEDGWICK: I have no objection to that part of the hospital 
records. 

THE COURT: That part of the hospital records will be received in 
evidence, and you may read it to the jury. I assume that’s all you have in 

mind. Go ahead, then. Just read it to the jury. 

♦ * * * * * 

229 MR. VOGEL: Ladies and gentlemen, here is the hospital record 
which I am about to read to you: ”A 35-year-old male states that about 
nine or ten o’ clock last evening was a pedestrian. He was struck down by 

a taxicab. He was brought to EOR. ” I believe that is the emergency room, 
emergency operating room. ’’Immediately treated for small laceration in 
the left occipital area and right forearm. Given penicillin and AT and 
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discharged. ” I don’t know what ’’AT” is. M He returned in about four 

230 hours complaining of headaches, dizziness, and had vomited three or four 

times. Was then admitted to the ward. " 

****** 

MR. SEDGWICK: The defendants move for a mistrial at this time, 
at the conclusion of the plaintiffs’ case, because of the admitted perjured 
testimony of the plaintiff, Joseph Goolsby. 

MR. VOGEL: The admitted what? I don’t get that. 

MR. SEDGWICK: Perjured testimony of the plaintiff, Joseph 
Goolsby. It being our purpose that the matter will be submitted to the 
District Attorney and at a second trial, if one occurs in this case, we 
shall offer, in the event there is one, a conviction of the plaintiff if there 
is one, to affect his credibility at the second trial of this case. 

THE COURT: The Court doesn’t feel his testimony ought to be 
relied upon by the trier of the facts, but that isn’t the Court’s responsi¬ 
bility — It is the jury’s responsibility — Although I certainly think his 
testimony is completely irresponsible and unreliable in view of his shift¬ 
ing around. I am going to deny the motion. 

231 MR. VOGEL: If Your Honor please, I should like to ask Mr. Sedgwick 
to what he refers when he says ’’perjured testimony. ” Are you referring 

to the differences in the testimony during his deposition and the testimony 
at the trial? 

MR. SEDGWICK: Yes, and what he stated in his interrogatories. 

All of his testimony in relation to all of the contrary testimony that he has 
admitted in the case. 

THE COURT: I don’t see how a trier of fact could decide any issue 
based upon his testimony. I will tell you that, very frankly. I know I 
wouldn’t if I had the responsibility of determining a controverted issue. 

A man that makes such diametrically opposed statements under oath within 
a short period of time certainly can’t be relied upon. 

MR. VOGEL: I don’t think that the evidence brought out the fact that 
he tried to get a diagram so that he could explain what it is, and that he is 
a stranger in Washington. 
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THE COURT: That is a very convenient explanation. I don’t think 
that is the way for a man to prostitute the oath, for a man who has been as 
careless as he has been. I don’t think that explains his positive answers 
one way or the other. I don’t want to pursue the matter further. I have 

denied the motion and you may proceed. 

♦ * * * * * 

232 JAMES MONTAGUE 

was called as a witness by the defendants 

****** 

DIRECT EXAMINATION 
BY MR. SEDGWICK: 

****** 

Q. * * * You are the husband, I believe, of Mrs. Montague? A. Yes. 
****** 

233 Q. Is that automobile'Which was being driver under the color scheme 
of Sky view Cab Company? A. Yes. 

Q. Were you purchasing that cab? A. Yes. 

Q. How long before that was it that you had purchased the vehicle? 

A. I purchased it in March, 1951. 

Q. In March of 1951. How much did you put down on it, do you 
remember? A. $100. 

Q. Were you paying the rest on time? A. Yes, sir. 

* * * * * * 

234 CROSS-EXAMINATION 

BY MR. VOGEL: 

Q. Are you employed as a taxi driver? A. Part time. 

Q. Were you employed as a taxi driver on January 7, 1953? A. Yes, 
I was, part time. 

Q. Did you drive this vehicle on January 7, 1953? A. No. 

Q. At any time during the previous 24 hours? A. No. 

Q. Or at any time in 24 hours subsequent to the accident? A. I 
might have. 

Q. Do you keep a manifest ? A. Yes. 
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Q. Did you have a manifest at that time, subsequent to the accident, 
if you might have operated it? A. I would have had one if I was operating 
it. 

Q. Do you have that manifest with you? A. No, sir. 

Q. Mr. Montague, do you have the registration card showing the 
title of the car as of January 7, 1953 with you? A. No, sir. 

235 Q. Do you have any papers with you, any kind of instrument or con¬ 
tract or bill of sale showing that the title was in your name and not in the 
name of Skyview Cab Company on January 7, 1953? A. Not with me, no. 

MR. VOGEL: No further questions. 

THE COURT: Was the title in your name on that date, or were you 
merely buying it on time, and when your payments were all made you were 
to receive the title? Was that it? Do you know whether the title was actu¬ 
ally in your name at that time or not ? 

(No response.) 

THE COURT: May be I can assist you by saying that the officer who 
was testifying here, who investigating the accident has testified that the 
registration card at the time of the accident showed that the car was owned 
by the Skyview Cab Company. 

MR. SEDGWICK: I will stipulate, Your Honor, if it will save time, 
that the title had not yet been transferred to him because he had not made 
his payments entirely. 

♦ * * ♦ * ♦ 

236 BY MR. SEDGWICK: Let me ask you this, Mr. Montague: Did 
there finally come a time when you paid for the cab in full? A. Yes. 

Q. Then what did you do with it after you had owned it for a while ? 
A. Traded it in and got a new one. 

Q. You have that one at the present time, I believe? A. Yes, sir. 

Q. From whom did you buy your present car? A. From Skyview 
Cab Company. 

Q. I see. And you bought the first one, the one involved in this 
accident, from Skyview also, hadn't you? A. Yes, sir. 

THE COURT: What arrangements did you have with the Skyview Cab 
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Company with reference to the purchase of this car? 

THE WITNESS: Well, I was to pay $100 down, and $35 a week until 
it was paid for. 

THE COURT: Did you have a written contract? 

THE WITNESS: Yes, sir, I signed the papers. 

THE COURT: Now you had a written contract with them? 

THE WITNESS: Yes, sir. 

THE COURT: Don’t you have that contract? 

THE WITNESS: No, sir. 

THE COURT: What was the understanding about the Skyview name 
being on the cab? 

THE WITNESS: They owned it until I paid for it. 

THE COURT: I am talking about the name on the cab. 

THE WITNESS: I don’t understand that. 

THE COURT: I didn’t hear the answer. 

THE WITNESS: I don’t understand. 

THE COURT: Were you required to keep this name Skyview Cab 
on the cab? 

THE WITNESS: Yes, sir. 

THE COURT: Who required you to do that? 

THE WITNESS: It is their cab until I paid for it. 

****** 

WILLARD C. JEFFERIS 

was called as a witness by the defendants, * * * 

****** 

Q. What is your business or occupation? A. I am in the taxicab 
business, vice-president of the Skyview Company. 

Q. You have been identified with the Skyview Cab Company for how 
many years? A. Eight. 

Q. Are you acquainted with the bookkeeping records when a car is 
sold as to the type of record that is kept? A. Yes, I am. 

Q. I hand you here what has been marked Defendants’ exhibit for 
identification No. 3A, B and C, and without you telling me what it is right 
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at the moment, it appears to be three pink cards with a lot of machine 

240 placed figures on there, is that correct? A. That is correct. 

Q. And what is that record that I have given you? A. That is a 
purchase record of an automobile in our company. 

Q. And in this particular case, whose purchase record does that 
card or do those cards reflect? A. This is the purchase of a car by 
James and Ida Montague. 

Q. And is that the type of car, having in mind the years that are 
mentioned on there that was kept in the ordinary course of business where 
caxs were sold by your company to purchasers? A. Yes, it is. 

MR. SEDGWICK: I offer this exhibit in evidence as to all of the 
bookkeeping numbers and figures and dates that are listed thereon. 

♦ * 4c # 4c * 

Q. Mr. Jefferis, in connection with the sale of this car to the 

241 Montagues, after it was sold, what if any control did the Sky view Cab 
Company exercise over their use of the car? A. Well, actually we have 
no control only as to the payment of notes on the automobile. 

Q. Was that the extent of your interest? A. That’s all. 

Q. And of course if they didn’t keep up their weekly installments 
as a part of their purchase agreement then you might repossess the car? 

A. That is correct. 

Q. Who determined whether they would drive that car at 7:00 or 
8:00 in the morning or 9:00 or 10:00 at night? A. Well, we had no control 
over that whatsoever. That was up to both of the Montagues. 

Q. Who had twentyfour hour possession of the car after it was sold? 

A. Mr. and Mrs. Montague. 

Q. How frequently, if at all, did you or anyone at Sky view see the 
car again? A. Oh, possibly once a week when they would come in to pay 
the note on the car. That would be about all. 

Q. Who paid the gas and oil on it? A. They did. 

242 Q. Did you exercise any interest in it other than the single interest 

of wanting your purchase price in installments? A. No other interest at all. 

MR. SEDGWICK: That’s all. Your witness. 
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THE COURT: May I ask you, are you in the business of operating 
cabs or just selling automobiles? 

THE WITNESS: Both., sir. 

THE COURT: Both? 

THE WITNESS: Yes, sir. 

THE COURT: You do operate a fleet of cabs? 

THE WITNESS: Yes, sir. 

THE COURT: And do they bear the same insignia on them as this 
cab bore? 

THE WITNESS: Yes, sir. 

THE COURT: The same advertising, exactly the same type of display 

on it? 

THE WITNESS: The name of the company, yes, sir. 

THE COURT: As a part of the purchase agreement you insisted that 
the name ”Skyview Cab tT remain on the cab? 

THE WITNESS: What do you mean by "insisted”? I don’t insist. I 
mean the car — 

THE COURT: Wasn’t that a part of the agreement that if they removed 
’’Skyview” from the cab completely, what would have happened? 

THE WITNESS: Well, they could have purchased it as a cab independ¬ 
ently. 

THE COURT: They did purchase the car and make payments. Suppose 
they repainted the car completely, what would have happened? 

THE WITNESS: They would have had to leave our organization that 

way. 

THE COURT: They were a member of your organization? 

THE WITNESS: Yes, sir. 

THE COURT: And when you say they were a member of your organ¬ 
ization, what do you mean by that? 

THE WITNESS: We will put it this way: I could have a man put his 
car in my company. 

THE COURT: I don’t want any hypothetical situation. I just want the 
facts as to what the situation was. You say they would have to leave your 


Ill 


♦ 


organization. When you say they were a member of your organization, 
what do you mean? 

TELE WITNESS: By that I mean a color carrying member. 

THE COURT: So that one of the conditions in the purchase of the 
car was that they had to continue to bear that color until — continue it? 

THE WITNESS: There were actually no conditions to that, no sir. 

THE COURT: I just understood you to say that in order — 

THE WITNESS: We just expected them to — 

THE COURT: Wasn’t that required? 

THE WITNESS: That would be all right, yes, sir. 

244 THE COURT: They couldn’t remain in your organization unless 
they did so? 

THE WITNESS: That’s right. 

THE COURT: That’s all. 

BY MR. SEDGWICK: 

Q. Now, Mr. Jefferis, if they decided that they wanted to leave 
your organization and discontinue the color scheme you would still, would 
you or would you not, have any control over their car? A. Only as to 
whether the payments were continued on the automobile. 

Q. They were at liberty, were they, to join any other cab company 
that they might want to so long as they would take off your color scheme 
when they did so? A. Yes, sir; that is correct. 

THE COURT: I don’t want to interrupt your examination, but I want 
to get this clear in my own mind. If they took off the color scheme, what 
would happen? They couldn’t be a member of the organization any more? 
You would repossess the car, wouldn’t your? 

THE WITNESS: They would with our agreement paint it into another 
color scheme, if they wanted to. 

THE COURT: With your agreement? 

245 THE WITNESS: If they would come up and ask us we could possibly 
okay it, as long as they were making payments on this car. 

THE COURT: You didn’t okay it in this case? 

THE WITNESS: We were never approached. 
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THE COURT: You didn’t okay it in this case? 

THE WITNESS: No. 

THE COURT: And there was a requirement as long as you hadn’t 
okayed it in this case that they continue to use that color scheme, is that 
correct? 

THE WITNESS: That is correct. 

BY MR. SEDGWICK: 

Q. Did the Skyview Cab Company back in January of 1953 or at any 
other time ever run a telephone call service for customers or anything of 
that kind? A. No, we don’t or didn’t. 

THE COURT: I want to ask you one more question. How about insur¬ 
ance on the car? Who pay for that as long as the payments are made? 

THE WITNESS: You mean the liability insurance on the car? 

THE COURT: Any kind of insurance. 

THE WITNESS: Oh, yes, he would carry that. 

THE COURT: You have your own insurance company? 

THE WITNESS: No, sir; it is written by a local company. 

THE COURT: You have arrangements with a local company for 
insurance? 

THE WITNESS: Yes. 

THE COURT: How would you make arrangements for insurance 
when this car was sold? I am talking about this particular car. What 
arrangements were made about insurance? 

THE WITNESS: The insurance was made, was included, in the pay¬ 
ments that they made. 

THE COURT: You made the arrangements for the insurance? 

THE WITNESS: Yes, sir. 

THE COURT: Liability and fire, theft? 

THE WITNESS: That is correct. 

BY MR. SEDGWICK: 

Q. And when the man would come in each week to make his payment 
on the purchase price of his car he could because of an arrangement that 
you had with an insurance company also pick up his sticker, couldn’t he? 
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A. That is correct. 

Q. And that is the practice existing between the Amalgamated 
Insurance Company and most of the cab companies around Washington? 

A. That T s right. 

Q. And so you — 

♦ * * * * * 

247 THE COURT: * * * I wanted to ask one question. When this man 
bought the car, was there some form of a written agreement, giving the 
terms of his being a member of the organization, and so forth, entered 
into? 

THE WITNESS: That I couldn T t answer, Your Honor. I don T t know. 

THE COURT: That’s all I have. 

BY MR. SEDGWICK: 

Q. Did Skyview Cab Company in January of 1953 in relation to Mr. 
or Mrs. Montague have them as employees at all of the Skyview Company? 

A. No, they were not. 

Q. Did you have any social security or D. C. Unemployment estab¬ 
lishing them in any sense as employees of your company? A. No, we 
did not. 

Q. They were simply the purchasers of the car? A. That is right. 

Q. And using your color scheme? A. That T s right. 

Q. You have said that the company in their case, and in no other 
cases, no control whatsoever over the possession and use of a car once 
it is sold on time. In this particular instance, what, if anything, did the § 

248 Skyview Cab Company do with regard to entering into their use and opera- | 

tion of the car when and if and how and where they pleased? A. As stated | 

before we had no control over any use. They only came in once a week to 

pay the note, and that was all. I 

****** 

CROSS EXAMINATION 
BY MR. VOGEL: 

****** s 

q * * * xf Mr. or Mrs. Montague had been involved in many I 

, 
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automobile accidents, would you have continued to allow them to have your 

249 color scheme? A. That is controlled by our insurance company more 
than by us. 

Q. Isn’t it a fact that if many of your cabs, or let us say specifically 
this cab, had been involved in many automobile accidents, that you would 
not want them to drive a taxicab bearing your color scheme and your name 
"Skyview Cab Company” from the point of view of business relations with 
the public? 

MR. SEDGWICK: I object to the last part of that question. 

THE COURT: Overruled. It is cross examination. He may answer. 

THE WITNESS: When you say Tt involved n I don T t know whether you 
mean their fault or anyone else T s fault or the circumstances of the accident. 
Could you clarify that for me? 

BY MR. VOGEL: 

Q. Yes. Let us assume that it was their fault every time, would 
you continue to have them keep your color scheme and your name, or would 
you have them change their color scheme and go elsewhere? A. Well, as 
long as they were paying for the damages on the car it wouldn’t make any 
difference to us. We weren’t too involved with the insurance company. We 
would depend on them. 

* * * * * * 

251 MR. SEDGWICK: My second motion is that on behalf of the Skyview 
Cab Company, defendant, I move for a directed verdict on the ground that 
no agency has been shown. In support of my motion I can acquaint Your 
Honor with a number of cases here in our jurisdiction, and I can summarize 
them for you, and give you something of the history if Your Honor doesn’t 
have it before you. 

THE COURT: All I want to say is this, for your information, so as 
to guide you in your argument: I have read all of the cases in our Court of 
Appeals since this case has started. I read them previously, but I refreshed 
my recollection by reading them over the weekend, so I am now familiar 
with those cases, Counsel. But I will be glad to have you point out anything 

252 that you think is pertinent in connection with it. I am very familiar with 
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those cases. 

MR. SEDGWICK: The first case I rely on is the case of Gasque v. 
Saidman (44 Atlantic 2d 537). That was a case in which Mr. Gasque owned 
a vehicle, and he owned other vehicles, and he traded under the name, and 
the name was listed in his cab, and the number of the vehicle was on the cab 
’’Equity No. 3. ” In that case he sold his cab to a man and an accident fol¬ 
lowed. The only interest which Mr. Gasque retained was the collection 
of the purchase price in installments. The title was in Mr. Gasque’s name. 

In his name also were the Office of Defense Transportation Certificate, the 
Ration Application, Gas allotment papers, and the Public Utilities Com¬ 
mission Certificate. The only thing that the operator of the vehicle had 
was his right, his equitable title, his right to get the legal title when he 
would finish paying. He had an accident, and the case went to the Appellate 
Court, and the Appellate Court ruled. 

’’The record title of the taxicab was in the name of Gasque. In 
his name also were the Office of Defense Transportation Certificate, Tire 
Ration Application, Gas Allotment papers, and Public Utilities Commission 
Certificate. His name also appeared on the outside of the cab, and with 
his name was the inscription ’Equity No. 3, T but as to this latter legend no 
253 explanation was offered. Those circumstances standing alone and unexplained 
would give rise to the presumption the cab was at the time of the accident 
being operated by an agent of Gasque and with his consent. That was the 
common law rule, and it is clearly the rule today, under our Financial 
Responsibility Act. The effect of the rule in this case was to shift the bur¬ 
den of proof and require Gasque to show that the car was not being operated 
with his consent. He did more than that. He proved that he was not even 
the owner of the cab, within the meaning of the statute. ’’ 

THE COURT: Which makes the case different from this one. 

MR. SEDGWICK: Pardon? 

THE COURT: Which makes the case different from this on that factual 
situation. The defendant here hasn’t proved that he wasn’t the owner. To 
the contrary, it has been proven that he was the owner of the cab. 

MR. SEDGWICK: Who has? 
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THE COURT: The defendant. 

MR. SEDGWICK: We admitted that we had the title in our name. 

THE COURT: Then you admit that you are the owner. 

MR. SEDGWICK: I disagree with Your Honor. 

254 THE COURT: You can draw a fine point there and claim that the 
defendant Montague was the equitable owner, of course, and Montague had 
a certain equitable interest in the payments that he made, but the defend¬ 
ant was still the owner of that vehicle. They had the legal title and the 
legal title wasn't to pass until all those payments were made. 

MR. SEDGWICK: That is right. I agree to that. And I don’t — 

THE COURT: Of course, you can come to the latest expression of 
Judge Edgerton in 1951 in the last case on the subject. 

MR. SEDGWICK: Nemesh against the Harlem Taxicab Company? 

THE COURT: In which he indicates that whether or not there is no 
probative value left after the ownership has been explained away, if it has 
been, it is generally for the trier of fact to determine. 

MR. SEDGWICK: That was the dissenting opinion. 

THE COURT: I think it can be spelled out of the majority, too. 

MR. SEDGWICK: Would you like me to -- 

THE COURT: I have read it four or five times , so I know what he 
says there. What part of his statement do you rely upon? 

MR. SEDGWICK: Your Honor is telling me about Judge Proctor’s 
dissent. 

255 THE COURT: It isn’t in the dissent. It is a concurring opinion. 

MR. SEDGWICK: But Judge Proctor differed in this point. Judge 

Proctor said that it should go to the jury as a question for them to decide. 

THE COURT: He was giving his own explanation for it, but I don’t 
interpret it exactly as being a point of difference. 

MR. SEDGWICK: What the majority opinion held was this: 

”In the absence of estoppel an incorporated or unincorporated 
association of cab owners which neither owns nor operates cabs and has 
no control over their operation is not responsible for the negligence of a 
member of the association, or the member’s agent in operating his cab. 
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An opposite rule would plainly conflict with familiar legal principles. An 
associations name and insignia raise a presumption that it owns or controls 
a cab on which they appear, but this is decisive only in the absence of con¬ 
trary evidence. When substantial evidence contrary to a presumption is 
introduced, the underlying facts that originally raised the presumption may 
or may not retain some degree of probative force as evidence but they no 
longer have any artificial or technical force. ” 

256 THE COURT: What is meant by that statement? Will you explain 
that to me? Read that again and you tell me what is meant by it. 

MR. SEDGWICK: I hadn’t quite finished. It will explain itself. 

’’When substantial evidence contrary to a presumption is introduced, 
the underlying facts that originally raise the presumption may or may not 
retain some degree of probative force as evidence but they no longer have 
any artificial or technical force. ” 

THE COURT: That is to say, Mr. Sedgwick, they no longer have the 
benefit of the presumptive value, but the Court doesn’t say that they have 
no probative force, nevertheless. You see? 

MR. SEDGWICK: It says that the presumption falls out of the case. 

THE COURT: Yes, but it doesn’t say that those facts still do not 
have any probative value. It says they may or may not have any probative 
value. 

MR. SEDGWICK: Let’s see. ”It never had an cannot acquire the 
attribute of evidence in the claimant’s favor. ” 

THE COURT: The presumption. 

MR. SEDGWICK: Yes. ’’Its only office is to control the result where 

257 there is an entire lack of competent evidence. ” Now, I will agree with 
Your Honor in this case, and I have so stipulated, of course, that we own 
the color scheme. We own the name. 

THE COURT: You own the color scheme, and you insisted that Sky- 
view’s name remain on that cab as long as the payments were made. I 
honestly feel under those circumstances, in view of the law as it has been 
given to us, at the present time I would rather let this jury decide whether 
there was control under those circumstances. 
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MR. SEDGWICK: Then let me bring you, if that is the crux of 
Your Honor’s thought, to the National Trucking & Storage Company v. 
Driscoll, an appellate decision where the owner of a fleet of taxicabs was 
the defendant. Here there was no question about ownership remaining in 
the owner. 

THE COURT: What citation was that? 

MR. SEDGWICK: This was decided February 17, 1949. 64 At. (2d) 

304. 

THE COURT: That is prior to this latest pronouncement. 

MR. SEDGWICK: But the Nemesh case didn’t change this in any 

258 respect. The owner of a fleet of taxicabs, operating under an association 
name and colors, had rented the cab to the driver for a 12-hour period 
for a fixed sum. The driver was to have complete control of the taxicab 
for that period. He was to purchase the necessary gasoline. Negligence 
of the driver of the taxicab could not be imputed to the owner. 

THE COURT: What does it say about lettering on the cab? 

MR. SEDGWICK: I don’t know that this case actually talked about 
lettering. 

THE COURT: Then it doesn’t help us at all. 

MR. SEDGWICK: But I can tell you who Driscoll was. Driscoll was 
a Diamond Cab driver. That I remember out of personal knowledge. He 
had an accident with National Trucking & Storage Company. He operated 
a fleet of cabs. I am trying to answer Your Honor’s question, and that is, 
that we can admit ownership in the full sense of ownership, meaning that 
we are not even trying to sell it. We are just renting it, and still are not 
liable for the actions of our people. 

THE COURT: Of course, if you simply sold a taxicab without any 
condition that the purchaser of that cab was to retain the lettering and the 
advertising of Skyview Cab on the cab, that is one statement of fact, but 
when you sell a cab, a Skyview Cab, on conditional payments, and insist 

259 that in order to remain a part of the organization, as this witness has testi¬ 
fied, the vice president has testified, that the purchaser shall retain the 
lettering on that cab, that is quite another set of facts. He may say as his 
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own conclusion that he retained no control, but it is for the trier of fact, 
it seems to me, to determine under those circumstances what the proba¬ 
tive effect of that testimony is, and whether there was control. That T s 
what I think Judge Edgerton had in mind in his statement when he said that 
the presumption falls after ownership is shown. Then as to whether there 
is or is not probative value as to the circumstances, you see, is for the 
trier of fact to say. 

MR. SEDGWICK: Here is what Judge Rutledge said, and I believe 
he is a good lawyer in a case that went to the Supreme Court 

THE COURT: We can agree on that. 

MR. SEDGWICK: Something more than a lien on property is neces¬ 
sary in the absence of some definite statutory criterion of ownership. ” 

Our statute is silent on a lot of things it should speak out on, but Judge 
Rutledge here was pointing out specifically the presence — 

THE COURT: You see the difficulty, Mr, Sedgwick, is that he was 
not discussing in that case the very thing that is the crux here, and that 
260 is the advertising feature which comes into the estoppel situation, that a 
person who wants to get the benefit of advertising and permits cars to be 
operated out on the streets with its name, whether or not it’s in a position 
to say that as a matter of law that it has no control over that vehicle. That 
is the question. 

MR. SEDGWICK: That is right. 

THE COURT: And as long as there is no discussion of the advertising 
feature in that case, it doesn't have too much relevance to our factual pic¬ 
ture here. 

MR. SEDGWICK: May I try to persuade you that it does? 

THE COURT: Surely. 

MR. SEDGWICK: And this is Judge Rutledge’s language: 

”In the absence of some definite statutory criterion of ownership, we 
think the purpose of the statute was to place liability upon the person in a 
position immediately to allow or prevent the use of the vehicle, and to do so 
by giving a lawful and effective consent or prohibition to its operation by 
others. The object was to control the giving of consent to an irresponsible 
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driver by the one having power rather than to impose liability upon one 
having a legal title with no immediate right of control." 

THE COURT: You see, it doesn’t have too much relevance unless 
we get into the factual situation that we are involved in here, and that is 
this advertising. Why don’t you get up to the Court of Appeals squarely on 
this issue for once, you cab people, and raise this definite proposition 
once and for all? 

MR. SEDGWICK: We have, and we have won out in every case ex¬ 
cept one type of case. The one type of case we can’t win out on is where 
the plaintiff is a passenger in our vehicle. 

THE COURT: Of course, the plaintiff wasn’t a passenger in this 
case. He was pushing a fruit cart on the street, and they held in that case— 

MR. SEDGWICK: But they didn’t rule against the cab company. 

THE COURT: It was because of the erroneous position of the lower 
court on the matter of law because they didn’t rule against the cab company. 

MR. SEDGWICK: They reversed in our favor. 

THE COURT: I understand, but it was because the Court refused to 
permit certain testimony. 

MR. SEDGWICK: What Judge Bailey did in the case, the case I think 
Your Honor has in mind, was to first say that if you find that this person 
was a member, then ipso facto the corporation was liable, and I won’t hear 
anything else. That was reversed. 

THE COURT: But you see what I am confronted with here is the 
language of Judge Edgerton on the majority opinion, even aside from the 
concurring opinion of Judge Proctor. He says that assuming the presump¬ 
tion falls, whether or not the circumstances have or have not any probative 
force is a consideration for the trier of facts. It is not for me to decide 
the probative effect. It is only for me to decide whether as a matter of 
law there isn’t any evidence at all to be considered on the control question. 

I concede that you have an argument here, but I think under the circumstances 
I am required to present this issue to the jury. 

MR. SEDGWICK: I never argue after the Court has indicated that 
you are going to make your ruling, but would you care to, during the noontime 
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recess or at any other time before you do instruct the jury, see these 
cases in their chronological order, as I have these opinions here? 

THE COURT: Mr. Sedgwick, I don’t mind telling you that two or 
three times I have read each one of these cases over the weekend, as I 
indicated before, and I read them in chronological order, and I tried to 
analyze them. I had occasion to go into this thing two or three times be¬ 
fore, and we come back to the same discussion each time, the same con¬ 
tentions on both sides. The Court has just got to consider each case ac¬ 
cording to the factual picture in each case and decide it. My mind was 
open until I had heard this testimony from Jefferis this morning. After 
his testimony, in view of these cases, I think I am required to submit this 
issue to the jury. 

MR. SEDGWICK: Then may I respectfully object to Your Honor’s 
ruling on the point? 

****** 
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MR. SEDGWICK: I would like to offer a motion for a directed verdict 
in favor of the defendants on the grounds of the admitted negligence of Mr. 
Goolsby, as a matter of law, and I rely for my argument upon the case of 
Faucett v. Bergman Laundry, 57 Appeals, page 290. Now, I can save time 
by telling Your Honor what this case was about. A pedestrian was walking 
north on Ninth Street, Northwest, at the intersection of G Street, right by 
the old Patent Office Building, now I believe the Civil Service Commission. 
He wanted to cross G Street, walk northward to the northwest corner, and 
he started across, and he got across to a point of where he was a matter of 
a few feet of reaching the north curb, and a Bergman Laundry Company 
truck which had come from the vicinity of Seventh or Eighth Street moving 
west on G Street, coming across Ninth Street, came so close to him that 
264 the plaintiff said he didn’t see him until he was a matter of a few feet, I 
believe five feet, from him. Then he jumped for the curb or tried to and 
didn’t quite make it. This case I think is almost on all fours. 

THE COURT: Do you have the factual situation there in that case, 
of two cars coming up, one car stopping suddenly, and then another car 
coming up from behind? 
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MR. SEDGWICK: Oh, no. 

THE COURT: Well, you see — 

MR. SEDGWICK: I am not dealing with what would determine negli¬ 
gence. I am only speaking of whether or not the plaintiff was negligent as 
a matter of law in not seeing us or not seeing us at some time to control 
himself. 

THE COURT: Wouldn’t it make some difference as to whether he saw 
you or not, whether he was in a position to see you in view of the fact that 
he was struck? 

MR. SEDGWICK: Not if the other witness could see us. He saw us. 

THE COURT: What was his testimony? 

MR. SEDGWICK: His testimony has been both ways. This morning 
he said he didn’t see it until 15 or 16 feet. But he saw it before he started 
to run, and no one suggests that this truck was trying to run down anybody. 
They claim it was standing there. So they didn’t have to run across in 
265 front of it, and when they did, and darted out suddenly, we didn’t have 

much chance. But my point is not that. I am admitting for the sake of my 
argument now that we were negligent. I am saying that as a matter of law 
the plaintiff was negligent for not having seen us and controlling himself 
by the situation that confronted him. 

Now, the other witness, Stanfield, said last week that he saw the 
taxicab and the truck over on the far side of the intersection. Now, I don’t 
think he did, but that’s what he said. He said they both moved off, and 
they both moved off about five or six or seven miles an hour, and he saw 
them coming, I assume, the whole way. That was all the inference his 
testimony could draw, that he saw everything. Personally I just don’t think 
he saw all that, but that is what he said, and I have to go on what he said 
here for this motion. 

Now, if he could see that, and if he had a red light before he got to 
the middle of the street, then Mr. Goolsby could have seen it. When Mr. 
Goolsby didn’t see it he was negligent as a matter of law, or if he did see 
it, and then took his chances to run, he is guilty of negligence as a matter 
of law that way. 
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That Faucett v. Bergman case does not deal with whether or not the 
Bergman Laundry truck or driver was negligent. It only deals as the Court 
said: 

266 "At the trial of the issues the plaintiff testified that he was at or near 
the southwest corner of Ninth and G. He started to cross the street, toward 
the north side, and when he was within four or five feet of the north curb 

of G Street he for the first time saw the defendant’s truck, which was about 
five or six feet to his right moving toward him" 

Bear in mind that the plaintiff here said that he was six feet out from 
the side of the truck when he first observed our vehicle. 

"And then it was a matter of three feet —" And then it was a matter 
of three feet from him. "—that he was then directly in front of the middle 
of the truck, and that to avoid being struck by it he jumped forward to the 
north curb of G Street, that the truck was then entered toward the curb and 
barely grazed the plaintiff toward the hip, knocking him to the street, that 
there was no other traffic about that time the plaintiff was crossing the 
street." 

THE COURT: Was it raining? 

MR. SEDGWICK: No, this was broad daylight. 

THE COURT: You see, the trouble about these cases, unless you 
bring the facts into focus and say that the facts are exactly the same, just 

267 one or two little factors might alter the picture. I think there is contribu¬ 
tory negligence clearly for the jury as well as the issue of negligence in 
this case. 

MR. SEDGWICK: Then I have no more to say. 

♦ * * * * * 

268 THE COURT: Did you want to speak to me, Mr. Sedgwick, about 
some prayers? 

♦ * * * * * 

THE COURT: No. 1 will be denied. Of course, I have already 
denied that. No. 2 will be denied. 


I think No. 7 is argumentative. 
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MR. SEDGWICK: When Your Honor stated No. 7 is argumentative — 

THE COURT: That means I deny it in that form. 
****** 



THE COURT: You can call in the jury. 

* * * * * * 

THE COURT: Is it necessary to read this whole deposition? 

MR. SEDGWICK: No, it is only just two questions and two answers. 


* 


* 
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MR. SEDGWICK: * * * The first that I shall read from is the inter¬ 
rogatories or questions served upon Mr. Vogel as counsel for Mr. Goolsby 
on the 19th day of May, 1953, and the answers filed by Mr. Vogel in behalf 
of Mr. Goolsby and sworn to by him under date of August 11, 1953. 

Question No. 4: "Question: By whom were you employed at the time 

271 of the accident referred to in the complaint? In what capacity, and at what 
compensation? The answer: ’Worked as a laborer at Howard Hickory 
Nursery, Hickory, North Carolina, at 85 cents per hour. ” 

Question No. 5: ’’For how long a period were you disabled from con¬ 
tinuing in your employment as a result of the accident referred to in the 
complaint? ’’Answer: About five months. ” Then the deposition in inter¬ 
rogatory form, questions sent to the secretary and treasurer of the Howard 
Hickory Nursery Company. The deposition is signed and sworn to by 
William H. Howard. 

Question No. 3: ’’Did the Howard Hickory Company maintain pay roll 
records in the regular course of its business during the years 1951 to 1954, 
inclusive?” The answer: ”Yes. 

"Question: If your answer to the foregoing question is yes, please 
state whether or not the pay roll records of the Howard Hickory Nursery 
Company show employment of Joseph Goolsby or Joe Benny Goolsby by the 
Howard Hickory Company at any time during the years 1951 to 1954, inclu- 

272 sive, "Answer: They do. ” 

Question No. 5: "If your answer to the foregoing question is yes, 
please the dates between which Joseph Goolsby or Joe Benny Goolsby was 
employed by the Howard Hickory Company. "Answer: Beginning April 3, 
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1951, ending May 17, 1951.” 

* * * * * * 

PROCEEDINGS 

MR. SEDGWICK: May counsel come to the bench a moment, Your 
Honor? 
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THE COURT: Yes. 

(At the bench:) 

MR. SEDGWICK: I was so sure Your Honor would grant my motion 
letting Skyview out that I forgot to prepare instructions as to that. 

THE COURT: Very frankly speaking, I don T t know how the jury is 
going to properly and fully consider it. There wasn T t any argument on 
either side to the jury. I was surprised. It is up to you gentlemen. You 
are taking things for granted, both sides, it seems to me, when it isn T t 
even mentioned. I am giving this substantially in that form. In fact, I am 
adding ’’Under control and on the business of the company. ” 

MR. SEDGWICK: And prayer No. 11 below. 

THE COURT: I am giving it in the Court’s language. 

MR. SEDGWICK: The evidence upon which we predicated prayer 
No. 11 is the fact that she was taking the child from the music store to 
her home. 

THE COURT: I think that is for the jury to determine. 

* * * * * * 

276 THE COURT’S CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, the time has come 
in connection with this trial when it is incumbent upon the Court to charge 
the jury as to the law that governs the rights of the parties in this case. 
You will apply the principles of law as the Court gives it to you to the facts 
as you find them to be, and bring in a verdict that will be fair and just to 

9 

both parties in this case. 

Now, in the trial of a lawsuit of this kind, counsel and Court and the 
jury have different responsibilities to perform. Counsel for the most part 
have performed their responsibilities except what they may have to say to 
the Court at the conclusion of the Court’s charge. They have argued their 
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cases before you, presented the evidence in behalf of their clients. In that 
connection the Court would like to caution you that the arguments of counsel 
do not constitute evidence. They have a right to try to persuade you as far 
as their own contentions are concerned, but in no sense of the word do their 
arguments constitute evidence. Counsel on either side may give you their 
own opinions as to whether there is liability in this case, and if there is 
liability, what the extent of the damages are, and they may present certain 
figures to you. That isn T t evidence. In determining the issues in this case 
you should be guided solely and exclusively by the testimony. It is proper, 

277 of course, to give such attention to arguments of counsel that you deem 
proper, as they may assist you, always bearing in mind this important 
consideration, that you are to determine the issues exclusively from the 
testimony of the case. 

It is the responsibility of the Court to charge the jury, to rule on 
evidence as it is adduced before the jury during the trial, to see that the 
trial is conducted with dispatch, and without too much repetition or delay, 
and to see that it is conducted in a dignified and proper fashion. That is 
the responsibility of the Court. 

It is also the Court’s duty and function to state what the law is, and 
in that particular realm the Court reigns supreme. You may have some 
opinions of your own as to what the law is, or ought to be, in this kind of 
a case. Now, there is no harm in laymen entertaining those opinions. In 
fact, we encourage laymen to be articulate and to have opinions of their 
own. But the harm comes if your opinions conflict with the opinion which 
the Court gives to you and you accept your own conflicting and erroneous 
opinions. 

We have no way of finding that out. If the Court’s opinion of the law 
is erroneous, the party who is aggrieved has a way of seeking review to 
another Court, and can still have his day in court. But that isn’t possible 
if the jurors bring into play some erroneous conception of the law of their 

278 own, rather than the law as the Court gives it to them. 

You are the exclusive judges of the facts, on the other hand, members 
of the jury, and in that particular realm you reign supreme.. It wouldn’t 
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be proper for me to tell you how to decide this lawsuit. I can only submit 
it to you objectively and fairly, as I try to do, with the rules of law appli¬ 
cable, and then it is for you to determine from the evidence and testimony 
how these controverted issues of fact should be decided. 

Now, because you are the exclusive judges of the facts, you are of 
necessity sole judges of the credibility of the witnesses. In determining 
credibility you may take into consideration, so far as you are able to do 
so, the manner, conduct and demeanor of each witness who has testified, 
his memory or lack of memory, and of course when I used the pronoun, 
TT he M I mean his or her, the faculty or lack of facility of each witness to 
see and hear those things about which he has testified, the ability or lack 
of ability of each witness to convey to you through the medium of words 
what he has seen or heard, the probability or improbability of the truth of 
the testimony given by the witness, and any bias or prejudice shown by 
the witness which might have influenced his judgment or colored his testi¬ 
mony, the reasonableness or unreasonableness of the story that has been 
told, and all those other factors, including interest in the outcome of the 
case, which you as intelligent and experienced people take into considera¬ 
tion when you determine the difference between truth and untruth, or truth 
and halftruth. 

If you find that any witness — and this applies to any party to the 
action also — if you find that any witness including any party to the action 
has willfully testified falsely as to any material facts, concerning which 


the witness could not possibly have been mistaken, you are at liberty, if 
you deem it wise to do so, to disregard the entire testimony of that witness, 
or any part of the witness' testimony except in so far as it has been corrob¬ 
orated by credible witnesses or by facts and circumstances established by 
the evidence in this case. 

You people of the jury are the fact-finding branch of this Court. In 
the performance of your duties you must not let sympathy or prejudice or 
passion influence your judgment in any manner whatsoever. You must 
reach your judgment on the facts as disclosed by the evidence adduced in 
open court, and inferences which are reasonably deducible therefrom. You 
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are not to speculate, conjecture or guess. 

Now, the Court has discussed with you some of the general rules 
that apply generally as well as to this specific case in a trial of this nature. 

We come now to a consideration of the more specific issues involved 
280 in this action. This is an action by Joseph Goolsby against Ida Montague 
and Skyview Cab, Inc., to recover damages by reason of the alleged negli¬ 
gence of the defendants in the operation of a taxicab at New Jersey Avenue 
and H Street, Northwest, in the District of Columbia. 

Originally, as I indicated to you before, this case involves not only 
the claim of Joseph Goolsby, but also the claim by Effie Goolsby, his wife, 
for loss of society and companionship on account of the accident. The claim 
of Effie Goolsby, however, has been dismissed, as she has made no appear¬ 
ance on behalf of her claim in this case. So the action that remains is with 
reference only to the claim of plaintiff Joseph Goolsby against the two 
defendants. 

The plaintiff contends that on January 7, 1953, he started to cross 
H Street at the intersection of New Jersey and H Street in obedience to the 
green light of the traffic sign; that one Stanfield was on his right and some¬ 
what ahead of him. Plaintiff contends that a truck which was proceeding 
east on H Street stopped at the intersection line to permit him to cross; 
that as he passed the truck, he asserts the defendant negligently operated 
the taxicab in pulling up from behind the truck on the right side so that the 
cab struck plaintiff, causing him certain injuries and damages. 

Plaintiff asserts that the defendant was negligent in driving too fast 
and failing to have the cab under proper control, and in failing to yield 
plaintiff the right-of-way. 

Now, the defendants, on the other hand, members of the jury, deny 
that there was any negligence on their part in causing any injuries or dam¬ 
ages to the plaintiff. The defendants assert that the defendant Ida Montague 
was driving her cab in a proper and careful manner in an easterly direction 
on H Street approaching its intersection with New Jersey Avenue; that the 
truck on her left was forced to stop suddenly because of plaintiffs negligent 
conduct in running across the street; and as she was passing the truck the 
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defendant suddenly observed plaintiff running in front of the truck directly 
in her path, and outside of the regular crosswalk; and the defendant asserts 
that she stopped her cab immediately when she saw him. 

The defendants assert, therefore, that there was no negligence on 
their part in causing any injuries or damages to the plaintiff, but that plain¬ 
tiffs own negligence caused his injuries. 

The defendants also assert, in any event, that even though defendants 


were negligent, plaintiff himself was guilty of contributory negligence, 
failing to yield the defendant the right of way, and use his senses in observ 
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ing traffic ahead of him, which the defendants assert preclude his recovery 
of damages in this case. 

The defendants also dispute the nature and extent of any injuries which 
plaintiff claims to have received in the accident. 

The defendant Skyview Cab, Incorporated, has an additional defense 
in this case. This defendant claims, in any event, that it cannot be held 
liable because it had no control of the taxicab at the time of the accident. 

It claims that the defendant 1 s husband had purchased the cab from it before 
the accident, and that it had relinquished all control over it; therefore it 
should not be held accountable. 

Plaintiff on the other hand asserts that the title of the car was still 
in the Skyview Cab, Incorporated, and the cab had on it the color scheme 
of the Skyview Cab, Incorporated, and that the defendant Skyview Cab, In¬ 
corporated still retained control of the cab because defendant could not be 
a member of its organization without retaining the color scheme on the 
taxicab. 

This dispute presents an issue of fact for you ladies and gentlemen 
to decide, namely, was the defendant Skyview Cab, Incorporated, exercising 
control of the taxicab at the time of the accident; and was the cab on the 
business of Skyview Cab, Incorporated, at the time of the accident, so as 
to hold it responsible for any negligence of the defendant Ida Montague, the 
driver of the taxicab. 

The taxicab being operated at the time bearing the peculiar color 
scheme and trade-mark, the trade name of the defendant Skyview Cab, 
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Incorporated, raises a presumption that it was under the control and on 
the business of the Skyview Cab Company, whose name it bore. However, 
this presumption is rebuttable. Whether the effect of this presumption 
has been overcome by other testimony, of the probative effect of the testi¬ 
mony given in this connection with this issue, is for you to determine, 
members of the jury. 

If you find that said defendant Skyview Cab, Incorporated, was not 
exercising any control of the taxicab at the time, and that the taxicab was 
not on the business of Skyview Cab, Incorporated, at the time of the acci¬ 
dent, then you cannot return a verdict against Skyview Cab, even through 
you find the plaintiff is entitled to recover damages against the other defend¬ 
ant, Ida Montague. However, if you find from the evidence that Skyview 
Cab, Incorporated, was exercising control of the taxicab at the time of the 
accident, and that it was on the business of Skyview Cab at that time, then 
the defendant would be equally responsible with the other defendant, Ida 
Montague, for any negligence that you find was present on the part of Ida 
Montague. 

Now, the mere fact, members of the jury, that there was an accident, 
and plaintiff was injured, would not alone and of itself give plaintiff a right 
284 of action to recover damages against the defendants, or either of them. 

The defendants were not an insurer of the safety of the plaintiff. No pre¬ 
sumption of negligence arises from the mere happening of an accident. 
Plaintiff has the burden of proving by a fair preponderance of the evidence 
that the defendant was negligent, and that her negligence was the proximate 
cause of plaintiff's injury and damage. 

Now, what do we mean by ’’negligence”? Negligence is the failure 
on the part of an individual to exercise that degree of care that an ordin¬ 
arily prudent person would have used under like or similar circumstances. 
That is a test that you must apply to the facts in this case, having in mind 
all the factors present, such as the condition of the weather, the type of 
intersection, and any other fact and circumstance disclosed by the evidence 
bearing upon this issue. 

What do we mean by ”a fair preponderance of the evidence”? The 
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words ’’preponderance of the evidence” mean, in order to find a verdict 
for plaintiff you must be reasonably satisfied that his allegations are true. 
This requirement does not mean that plaintiff must produce a greater 
number of witnesses, but that you must be reasonably satisfied of the truth 
of the contentions of the plaintiff. The preponderance of the evidence means 
evidence of greater convincing force. The duty of the jury is to weigh the 
285 evidence carefully, and to find a verdict for the party in whose favor the 
evidence preponderates. 

If the evidence is evenly balanced on this issue of negligence and 
proximate cause and injuries and damage, then the verdict must be for 
the defendant. 

On the other hand, the burden of proof to establish contributory neg¬ 
ligence is upon the defendants, and they must prove contributory negligence 
by the same test, a fair preponderance of the evidence, as I have defined 
it to you. 

Now, the proximate cause of any injury is that cause which is natural 
and continuous sequence, unbroken by any efficient intervening cause, pro¬ 
duces the injury, and without which the result would not have occurred. 

It was the duty of both the driver of the taxicab and the plaintiff pedes¬ 
trian to exercise ordinary care at the time and place in question to avoid 
injury and damage to the other. This duty continues even when one has the 
right-of-way over the other. It was the duty of the driver of the taxicab to 
drive at a reasonable rate of speed, to maintain a proper lookout, and to 
keep the taxicab under proper control, and to yield the right-of-way to any 
pedestrian within the crosswalk. If she was negligent in failing to do any 
of these things, and such failure was the proximate cause of plaintiffs 
injuries and damage, that would establish liability, providing there was no 
286 contributory negligence on plaintiff’s part* 

On the other hand, it was the duty of the plaintiff pedestrian to cross 
the street within the crosswalk designated for that purpose. It was also 
his duty to make reasonable observation, to observe the traffic conditions 
confronting him, to use his senses to determine whether it was safe to 
cross under the circumstances, and not to suddenly dart in front of oncoming 
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traffic. And if he was negligent in failing to perform any of these duties, 
and such negligence was the sole proximate cause of his injuries, or prox- 
imately contributed to those injuries, to any extent, plaintiff cannot recover 
damages. 

It is the law, members of the jury, that even though the defendant 
was negligent, if plaintiff was guilty of contributory negligence, he cannot 
recover damages. 

What do we mean by "contributory negligence”? It simply amounts 
to this: A person coming into court who seeks to recover damages cannot 
himself be partially to blame for the damages and injuries he has received. 
In other words, if a plaintiff fails to exercise that degree of care that an 
ordinary prudent person would have used or exercised under like or similar 
circumstances, and such failure to exercise that degree of care proximately 
contributed in any degree to the happening of the accident and the sustaining 
of the injuries which plaintiff claims, then that preclucfes his recovery of 
damages in this case, even though he may be less to blame than the other 
individual. 

The law isn't concerned with comparative degrees of fault or blame. 
The law of contributory negligence is as I have just defined it to you. If 
there was negligence on plaintiffs part in any degree which proximately 
contributed to his injuries, then he cannot recover. 

Now, in addition to the common law rules of negligence and contribu¬ 
tory negligence which I have defined to you, there are certain traffic and 
motor vehicle regulations for the District of Columbia which I have read to 
you, and which I want to re-read to you and explain the effect of any possible 
violation of any of these rules by either of the parties to this case. 

The first rule has reference to speed and provides: 

"No person shall drive a vehicle on a street or highway at a speed 
greater than is reasonable and prudent under the conditions and having re¬ 
gard to the actual and potential hazards then existing. In every event speed 
shall be so controlled as may be necessary to avoid colliding with any per¬ 
son, vehicle, or other conveyance on or entering the street or highway in 
compliance with legal requirements and the duty of all persons to use due 




133 


A 


care. tT 

And another section provides: 

288 TT When traffic control signals are not in place or not in operation 
the driver of the vehicle shall yield the right-of-way, slowing down or 
stopping if need be to so yield, to a pedestrian crossing the roadway within 
a crosswalk when the pedestrian is upon the half of the roadway upon which 
the vehicle is traveling, or when the pedestrian is approaching so closely 
from the opposite half of the roadway as to be in danger. No pedestrian 
shall suddenly leave a curb or other place of safety and walk or turn into 
the path of a vehicle which is so close that it is impossible for the driver 
to yield. 

’Whenever any vehicle is stopped at a marked crosswalk or at an 
unmarked crosswalk at any intersection to permit a pedestrian to cross 
the roadway, the driver of any other vehicle approaching from the rear 
shall not overtake and pass such stopped vehicle. ” 

Then another section: 

’’Every pedestrian crossing a roadway at any point other than in a 
marked crosswalk or within an unmarked crosswalk at an intersection 
shall yield the right-of-way to all vehicles upon the roadway. ” 

And then finally: 

’’Notwithstanding the foregoing provisions of this article, every 

289 driver of a vehicle shall exercise due care to avoid colliding with any pedes¬ 
trian upon any roadway and shall give warning by sounding the horn when 
necessary and shall exercise proper precaution upon observing any child 

or any confused or incapacitated person upon a roadway. ” 

Now, if the defendant violated any of these provisions, and such vio¬ 
lations were the proximate cause of the injury sustained by plaintiff, and 
there was no contributory negligence on the part of plaintiff, then that would 
establish liability and the defendant is to respond to damages irrespective 
of the common law of negligence and contributory negligence which I have 
given to you. 

Similarly, members of the jury, if any of these traffic regulations, 
you find from the evidence, you find were violated by the plaintiff, and such 
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violations proximately contributed to any degree to the receiving of the 
injuries and damage by plaintiff, then such violation would constitute con¬ 
tributory negligence as a matter of law, and would preclude the recovery 
of damages by plaintiff in this case. 

If you come to the issue of damages here, the damages should be in 
such an amount as will in your judgment fairly, fully and reasonably com¬ 
pensate plaintiff for the injuries suffered by him, or that may be reasonably 

290 be suffered in the future as a result of the accident; no less, but no more 
than that amount. He is entitled to recover for the injuries he received, 
any permanent injuries, for pain and suffering, mental anguish sustained, 
for which the evidence shows he will reasonably sustain in the future, and 
for any out-of-pocket expenses such as hospital services, doctors 1 services, 
and similar items, and loss of earnings, proximately resulting from the 
alleged negligence of the defendant. 

There is a controversy here, members of the jury, as to the nature 
of plaintiffs injuries. Plaintiff claims he suffered injury to his brain which 
still causes him headaches and will continue to do so for some time. The 
defendant, on the other hand, asserts that plaintiff’s injuries received are 
healed, and his present complaints are merely subjective, which he is 
exaggerating. 

It will be for you, members of the jury, to resolve this dispute, pro¬ 
vided you come to the issue of damages in this case. 

The plaintiff has presented on the witness stand a doctor who has 
testified and given opinion evidence. The jury is instructed that a person 
who by education, study and experience, has become an expert in any art, 
science or profession, and who is called as a witness, may give his opinion 
as to any such matter in which he is versed, and which is material to the 
case. 

291 You should give careful consideration to the opinion expressed in 
connection with other evidence in the case, and you should weigh the rea¬ 
sons, if any, given for such an opinion. You are not bound, however, by 
such an opinion. You may give it such weight as you deem it is entitled 
to receive, whether that be great or slight, and you may reject it, if in 
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your judgment, the reasons given for it are unsound. 

Now, members of the jury, while one of the plaintiff’s witnesses 
was on the witness stand he improperly made some reference to insurance. 
Whether there is insurance in this case, and what amount, if any, the de¬ 
fendant Ida Montague would have to pay over and above such insurance, if 
there is a verdict for the plaintiff, is not in the testimony and is not in 
issue in this lawsuit. It would be highly improper for you as jurors to 
consider this in determining whether plaintiff is entitled to recover dam¬ 
ages in this case. If you do so consider it against the instructions of the 
Court, you will be violating your oath as jurors to consider only the evi¬ 
dence in this case. 

I therefore caution you to dismiss completely from your minds the 
question of whether or not there is any insurance in this case. 

I want to explain to you the several forms of verdicts which are 
possible in this action. If you find that plaintiff has failed to prove by a 
292 preponderance of the evidence that the defendants were negligent, and that 
such negligence was the proximate cause of any injuries or damage sus¬ 
tained by plaintiff, or if you find that the defendant was negligent, but that 
plaintiff himself was guilty of contributory negligence under the instructions 
of the Court, then your verdict will be for both defendants, and will read 
as follows: 

T ’In the above-captioned case we the jury find for the defendants__ ’’ 

Then you will list the amount. In the event of such a verdict you will have 
it signed by your foreman or forewoman and return it to this Court. 

In the event, members of the jury, that you find there was negligence 
on the part of Ida Montague, the defendant, and that such negligence was 
the proximate cause of plaintiff’s injuries, and there was no contributory 
negligence on the part of plaintiff, but that the defendant Skyview Cab Com¬ 
pany at the time of the accident had no control of the taxicab under the 
instructions I have given to you, then your verdict would be for the plaintiff 
just against the one defendant Ida Montague, and would read as follows: 

”In the above-captioned case we the jury find for the plaintiff against 
the defendant Ida Montague... ” in the sum of blank dollars. 

t 



In the event of such a verdict you would have it signed by your fore^^ 

293 man or forewoman, fill in the blank as to damages, and return it to the 
Court with the blank verdict. 

On the other hand, members of the jury, if you find that the plaintiff 
has proven by a fair preponderance of the evidence that the defendant Ida 
Montague was negligent, and that her negligence was the proximate cause 
of the plaintiff T s injuries, and there was no contributory negligence on the 
part of plaintiff, and also that the taxicab at the time was under control of 
the Skyview Cab, Incorporated, and was in the business of said defendant 
at the time, then your verdict would be for plaintiff against both defendants 
and would read: 

,T In the above-captioned case we the jury find for the plaintiff against 
both defendant..." in the sum of blank dollars. 

In such an event you will have the verdict signed by your foreman or 
forewoman, fill in the blank as to damages and return with the blank verdict 
to the Court. 

Consider this, members of the jury, in the light of the instructions 
I have given to you, using the same practical approach and the same intel¬ 
ligence and common sense that you would employ in determining any other 
important matter that you have occasion to decide in the course of your 
everyday lives. 

294 You are aware of the fact, of course, that your verdict must be 
unanimous. 

Upon reaching the jury room you will select a foreman or forewoman 
who will preside over your deliberations and speak for in returning your 
verdict to this Court* Then you will proceed to reach a verdict impartially, 

without smypathy or prejudice of any kind, one way or the other. 

****** 

295 THE DEPUTY CLERK: In the above-captioned case, we the jury 

296 find for the plaintiff against both defendants in the sum of $6,260. Signed, 
Boris S. Rosanoff, Foreman, and signed by all the jurors. 

* * * * ; fc7 * 




